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CITY OF SANTA FE NEW MEXICO
BILL NO. 2015-37

INTRODUCED BY:

Councilor Peter N. Ives

AN ORDINANCE
RELATING TO THE CITY OF SANTA FE TELECOMMUNICATIONS FACILITIES IN
THE PUBLIC RIGHTS-OF-WAY ORDINANCE; AMENDING SUBSECTION 27-2.1 SFCC
1987 TO ESTABLISH LEGISLATIVE FINDINGS; AMENDING SUBSECTION 27-2.3 SFCC
1987 TO REPEAL THE DEFINITION OF “GROSS REVENUE” AND ESTABLISH A NEW
DEFINITION FOR “GROSS CHARGE”; AMENDING SUBSECTION 27-2.5 TO REPEAL
THE FEE STRUCTURE AND ESTABLISH AN INFRASTRUCTURE MAINTENANCE
FRANCHISE FEE; AND MAKING SUCH OTHER CHANGES AS ARE NECESSARY TO

CARRY OUT THE INTENT OF THIS ORDINANCE.

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF SANTA FE:

Section 1. Subsection 27-2.3 SFCC 1987 (being Ord. #2010-14, §5, as amended) is
amended to ordain, repeal and amend the following definitions:

Bad Debt means any portion of a debt that is related to a sale of telecommunications at retail,
for which gross charges are not otherwise deductible or excludable, that has become worthless or

uncollectible as determined under applicable federal income tax standards.
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Department means the department of public works.

Gross charge means the amount paid to a telecommunications retailer for the act or privilege

of originating or receiving telecommunications in the city, and for all services rendered in connection

therewith, including cash, credits, services, and property of every kind or nature, and shall be

determined without any deduction on account of the cost of such telecommunications, the cost of the

materials used. labor or service costs, or any other expense whatsoever. In case credit is extended, the

amount thereof shall be included only as and when paid. “Gross charge” for private line service shall

include charges imposed at each channel point within the city, charges for the channel mileage

between each channel point within the city, and charges for that portion of the interstate inter-office

channel provided within the city. “Gross charge” shall not include:

A. Any amounts added to a purchaser’s bill because of a charge made under:

(D the fee imposed by this chapter;

(2) additional charges added to a purchaser’s bill under § 63-9D-8, 63-

9F-12, or 63-9H-6. NMSA 1978

3) the tax imposed by the Telecommunications Excise Tax Act;

4 the tax imposed by section 4251 of the Internal Revenue Code;
B. Charges for a sent collect telecommunication received outside of the city;
C. Charges for leased time on equipment or charges for the storage of data or
information or subsequent retrieval or the processing of data or information intended to

change its form or content. This definition applies, but is not limited to, the use of calculators,

computers, data processing equipment, tabulating equipment, accounting equipment or voice

mail systems, and also includes the usage of computers under a time-sharing agreement;
D. Charges for customer equipment, including equipment that is leased or rented
by the customer from any source, but only if the charges are disaggregated and separately

identified from other charges;
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E. Charges for telecommunications and all services and equipment provided in

connection therewith between a parent corporation and its wholly owned subsidiaries or

between wholly owned subsidiaries, but only to the extent that the charges between the parent

corporation and the wholly owned subsidiaries or between the wholly owned subsidiaries

represent an expense allocation among the entities and not the generation of profit other than

a regulatory required profit for the corporation rendering the telecommunications and related

SCrvices;

F. Bad debts; provided, however, if any portion of a debt deemed to be bad is

subsequently paid, the retailer shall report and pay the infrastructure maintenance franchise

fee on that portion of the debt during the reporting period in which the payment is made;

G. Charges paid by inserting coins in coin-operated telecommunications

devices; or

H. Charges for telecommunications and all services and equipment provided to
the city.

In addition, retailer access charges, right of access charges. charges for use of intercompany facilities,

and all telecommunications resold in the subsequent provision and used as a component of, or

integrated into. end-to-end telecommunications service shall not be included in gross charges as sales

for resale. Gross charges include charges for telecommunications and all services and equipment

provided to any governmental entity other than the city.
[Eross-revente-means:
A—Inehides—the-following-types—of-provider—revenues—derived—from-the—provision—of
telecommunieations-services-to-customers-within-the-eity-served from-telecommunieation—facilities
H)—Reeurring—nonrecurring —and—usage—echarges—paid—by—eustomers—for

telecommunieations—or—other—services—provided—through—use—of-the—telecommunieations
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network:
2)>—Revenues-received-from-acecess-fees,-interconnection-fees,—or-any-otherfees
relating—to—or—arising—eut—of -the—use—ef-the—telecommunications—network—(neluding—the
faeilities-and-equipment-of-such-netwerk)-by-any-persen-providing-commereial-hobile-radio
servicercelular-personal-communications-service, or-other-communications-serviee;

By—Anterlata-(ocal-aceess-transit-area)- tol-revente;

¢4)—Intralata-toll-reventue;

53— Equipment-lease-and-sale-revente-not-to—include—revenue—from-the-sale-or
lease-of equipment-that-isreadily-available-in-the-consumerretail-market:

6)——Tnstatlation-and-service-fees:

(H—Data-transpert-er-network-charges;

) ——Any-amounts—colected-by—a-providerfrom-its—customers-denominated-as
retrbursement—for—expenses—oef —construction;—equipment—and-—related—expenses—paid—by
providerfor-the-benefit-of ts-eustomers=or

9)————Payments-received-by-a-provider-from-any-federal-or-state-agency-or-other
earFiers-purstant-to-any-universal-service-fund-requirement:

B—Exeludes—the—folowing—types—ef —revenue—derived —from—the—provision—eof

telecommunications-services-to-customers-within-the-etby-limits:

H—Proceeds—from—the—sale—oef—bends,—mertgages;,—or—other—evidence—of
indebtedness;-seeurities-or-stoeks;

23— Bad-debt-write-offs-and-eustomer—credits:

3)—Revenue-from-direct-advertising;

4y ——Any-ameounts-coleeted-by-a-provider-from-its-customers-that-are-required-to

be-remitted—to—a—federal—or—state—ageney—as—part—of -a—universal—service—fund—or—other

governtent program:



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(53— Amounts-coHeeted-for taxesfees-orsurcharges-and-paid-to-the-federal—state
or-local-governments;
6)——Any-franchise-fee-or-tax:-or
H———Revenuefrom-the-sale-or-lease-of -equipment-that-isreadily-available-in-the
consumerretail-market:
8y—Revenuefrom-the-provision-of-internet—aceess—services—as—defined—in—the
FederaltnternetTax-FreedomAet47-U-5:C—§-151-but-only-to-the-extent-prohibited-by-taw.
E——Gross-revente-as-set-forth-above-shall-be-interpreted-consistent-with-ECC-regulations
and—ralings,—and—any—relevant—decision—by—a—federal-court—and—to—the—flest—extent-allowed-by
apphieable-taw—Any-change—in-federal Jaw-subsequent-to-the-effective-date-of -a-franchise-shall-net
affeet-the-definition-of -gross-revenues-unless-the-change-speeifically-preempts-one-of the-compeonents
of-the—definition—Gross—revenue—shall-be-measured-and-—meonitored—periodically—by—the—eity—As
telecommunications-services-continue-to-advance-and-evolve-the-definition-of -gross-revenues-will-be
read-based-on-the-intent-reflected-in-the-abeve-list—When—-a-bundling-of services—is-offered-by-a
provider-that-ineludes-servicesincluded-in-grossrevenues-or-exectuded-from-grossreventesthere-will
be-a-pro-rata-aHoeation-between{ranchisefees-based-serviees-and-nonfranehise-fee-categories-based
on-the-provider's-produet-usagerate. |
Public Right of Way has the meaning of § 3-1-2(M) NMSA 1978.
Sale of Telecommunications at Retail means the transmitting, supplying, or furnishing of

telecommunications and all services rendered in connection therewith for consideration, other than

between a parent corporation and its wholly owned subsidiaries or between wholly owned

subsidiaries, but only when the infrastructure maintenance franchise fee imposed by this chapter

previously has been paid to a retailer and the gross charge made by one such corporation to another

such corporation is not greater than the gross charge paid to the retailer for use or consumption and

not for resale.
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Service Address means the location of telecommunications eguipment from which

telecommunications services are originated or at which telecommunications services are received. If
this location is not a defined location. as in the case of wireless telecommunications, paging systems,
maritime systems, air-to-ground systems and the like. “service address” shall mean the location of the

customer’s primary use of the telecommunications equipment as defined by the location in the City

where bills are sent.
Telecommunications [means:
A—Altransmissions—between—or—among—peoints—speeified—by—the—user—of
information-of the-user’s-choosing-(whether-voice; video-or-data)—without-change-in-the-form
or—content—of—the—information—as—sent—and—received;,—where—such—transmissions—are
accomplished-by-means-of a-telecommunications-network:
B—Telecommunieations-shal-net-include-the-followingservices:
H——Cable-services-as-defined-in—TFitle-47-Chapter-5-Subchapter-V-A-of
the-United-States-Code;as-amended -(47-HSEC-§-521-et-seq):-o
2)y——TFelecommunications-services-provided-and -tsed-by-a-publie-utility
as-that-term-is-defined-at-§-62-3-3(GyNMSA-1973 -or-suceessorstatute,for-(1)-the-utilityls
internal-system-communieationneeds:-and-(it)-provided-directly-or-indirectly to-ts-customers;
ineluding-but-not-limited-to-electronic-meterreading,load-control-demand-side-management;
power-quality-monitoring-and-other-astivitiesrelated-to-the-delivery-of eleetricity-or-natural
-or-water], in addition to the usual and popular meaning, includes. but is not limited to
messages or_information transmitted through use of local, toll. and wide area telephone

service, channel services., telegraph services. teletypewriter service, computer exchange

services, private line services, specialized mobile radio services, or any other transmission of

messages or information by electronic or similar means, between or among points by wire,

cable, fiber optics, laser, microwave, radio, satellite, or similar facilities. Unless the context
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clearly requires otherwise, “telecommunications” shall include wireless telecommunications

as hereinafter defined. The definition of "telecommunications" shall not include (a) value

added services in which computer processing applications are used to act on the form,

content, code and protocol of the information for purposes other than transmission; (b) the

purchase of telecommunications or telecommunications services by a retailer for use as a

component part of a service provided to the ultimate retail consumer who originates or

terminates the end-to-end communications; or (c) the provision of cable services through a

cable system as defined in the Cable Communications Policy Act of 1984 (47 U.S.C.A.

sections 521 and following), as now or hereafter amended, or through an open video system

as defined in the rules of the Federal Communications Commission (47 CDF 76.1550 and

following), as now or hereafter amended, or the provision of other video programming

services equivalent to services provided through a cable system, or the provision of "direct-

to-home _satellite services" within the meaning of section 602 of the Federal

Telecommunications Act of 1996 (Public Law Number 104-104). as now or hereafter

amended.

Telecommunications Provider means:

A. any telecommunications retailer;
B. any telecommunications reseller that is not a telecommunications retailer: or
C. any person that is not a telecommunications retailer or telecommunications

reseller that installs, owns, operates or controls equipment in the public way that is used or

designed to be used to transmit telecommunications in any form.

Telecommunications Retailer or retailer or carrier means and includes every person engaged

in the business of making sales of telecommunications at retail as defined in this chapter.

Wireless Telecommunications includes cellular mobile telephone services. personal wireless

services as defined in Section 704(C) of the Telecommunications Act of 1996 (Public Law Number
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104-104), as now or hereafter amended, including all commercial mobile radio services and paging

services.

Section 2. Subsection 27-2.4 SFCC 1987 (being Ord. #2010-14, §7, as amended) is
amended to read:

27-2.4 Application for Franchise.

A. Application Required. Any person with [a] telecommunications [faeility]
infrastructure in the city's public rights-of-way as of July 5, 2010 or who proposes to construct a

telecommunications [faeility] infrastructure in the city's public rights-of-way shall submit an

application to the director. The application, in a form prescribed by the director and as may be
modified by the director from time to time, shall expansively describe the applicant's current or
proposed use of the public rights-of-way.

B. Authority of Director. The director shall have the duty to review applications
submitted under this section. The director shall review the application and shall notify the applicant
within ten (10) business days of receipt of the application on whether or not the application has been
accepted as complete or rejected. If the application has been rejected, a new application shall be
required. The director shall negotiate the terms of franchises (to the extent not prescribed in this
section) for adoption by the governing body. The director shall administer and enforce compliance
with respect to all franchises granted under this section except as specifically delegated to the land
use director as set forth in subsection 27-2.13 SFCC 1987.

C. Governing Body Action. All franchises granted under this section shall be adopted by
ordinance [felewing-a-publie-hearing] and shall incorporate by reference all applicable provisions of
this section. The city shall apply any modifications or amendments to this section in a manner that
does not unreasonably discriminate against any provider subject to this section. [The-aet-of-granting;
amending,-denyingor-tepninating-a-franchise-is-alegislative-funection-within-the-sound-diseretion-of

the-goeverning-bedy:] Prior to proceeding with a termination of a franchise granted by the governing
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body, the city shall comply with the alternative dispute resolution provisions of this section. Any
person who is denied a franchise or whose franchise is terminated shall petition the governing body
for reconsideration before seeking judicial remedies. The governing body shall have thirty (30) days
from the date of the petition to reconsider such denial or termination.

D. Franchise Granted. Subject to compliance with this section and other applicable
requirements of city code, a franchise granted under this section shall authorize an applicant to use
public rights-of-way to provide telecommunications services.

Section 3. Subsection 27-2.5 SFCC 1987 (being Ord. #2010-14, §7, as amended) is
amended to read:

27-2.5 [Coempensation-and-Charges| Fees; Audit.

[A—Fees-and-Charges-

H———Franchise-fee—As-partial-compensation—for-the—use-of -the-publie-rights-of-
way—each-telecommunications-services—provider—shall-be-subject-to—an—annualfee-of -three
pereent—(3%)—of -the—provider's—gross—revente—or—for—providers—with-telecommunieations
networks-and/or-facilities-in-the-publierights-of way-that-de-net-provide-telecommunications
services—within-the—eity-three-pereent(3%)-of -that-pertion-of-the—provider's-gross-revente
attributable-—to-the-providers-teleconmmunieations-networks-andlorfacilitieswithin-the_eity
and-netlimited-to-reventes-derived-from-the-provision-of telecommunications-services-within
the-eity:

2)—Franchise-filing-fee—Each-applicant-shall-submit-a-nonrefundable-application
filing_fee for—eachfranchise—request—Thefiling—fee—shall—initially—be—two—theusand-five
hundred-dolars{$2,500)-and-may-be-adjusted-annually-by-resolution-of the-governing-bedy:

Additional-tand use-review-feesshall-apply-asset-forth-in-subseetion-27-2-136-SECE1987-

3)—Nen-moenetary-consideration—Upon-mutual-agreement -between-the-eity—and

provider—a-provider-fay-pay-up-to-ene-percent-(1%%)-of-the-annual-fee-in-the-form-of -non-
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monetary-considerations-ineluding,witheut-limitation-netwerk-capasity—econduit-equipment;
or-other-infrastructure-or-services-for-use-by-the-cityfor-thepurpeses-specified-below—This
non-monetary-consideration—shall-be-negetiated—with-each-provider-taking-into-account-the
unique-characteristies—of-each-provider'sservices—and-netwerk—Said-consideration—shall-be
valued-in-a—fair-manner-based-on-the—provider's-actual-costs—including—make-ready—costs;
maintenancer—and—repair—charges;—laber—and--material—costs;—plus—ten—percent—(1+0%)—as
reimbursement—{forsupervision—and—general—and—administrative—costs—FEurther,—any—non-
monetary-consideration-furnished-to-the-city-shall-be-for-the-city's-public-and-noncemmereial
purpeses—Hse-by—the—eity—under—subseetion—27-2-5B(Ha)—SECC 1987 below—shall-be
ineluded-in-the-caleulation-of-nen-monetary-consideration—pursuant-to-this-paragraph-along

(4h—PResrmit-inspectionand-reviewdocation-charges—Each-provider—shall-pay-all
perrnit-and-inspeetion-chargesrelated-to-a-provider's-constructionin-the-public-rights-ef-way;
as-assessed-by-the-director-in-accordance-with-eity-requirements-includingwitheut-limitation;
Seetion-23-2-SECC-1987-

1) ——Commeneing-the-calendar-quarter-folowing-the-calendar-quarter-any-publie
rights-ef-way-franchise-becomes-effective; payment-of-the-franchise-fees-and-other-fees-due
hereunderare-required-to-be-made-withinforty-five(45)-days-afterthe-end-of-each-calendar
guarter—tFhe-feeshall-be-based-on-gross-revenues—received-by-the-provider-for the preceding
quarter-Such-payment-shall-be-made-through-an-electronie-deposit-process-as-established-by
the-city-treasurer:

23 ——In-the-event-that-a-fee-payment-is-notreceived-by-the-city-on-or-before-the
due-date-setforth-in-this-subseetionor—ina-franchise,-or-the-fee-owed-is-not-fully paid,the

providersubject-to-the-feeshall-be-charged-a-penalty-of:

10
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(a——Twe-percent-(2%)-per-quarter-to-a-maximum-of-ten—pereent-(10%);

(by—Interest-on-theoutstanding-amount-owed-from-the-due-dateat-an
interest-rate-equal-to-two-percent-(2%)-above-the-rate-for three-menth-federal-treasury
bills-at-the-mest-reeent-United-States-treasury-department-sale-of-such-treasury-bills
oceurring-prior-to-the-due-date-of the-franchise-fee-payment:
3)y——The-provider—shal-furnish-to-the-eitywith-each-payment-of -compensation
reqtired-by—thissection-a-detailed-written—statement-shewing-the-amount-of gross-revenue
received—by—the—provider—within—-the—ecitylimit—or—attributable—to—itstelecommunications
facilities-within-the-eity-limit-broken-out-by-providers-line-of business-for-the-period-covered
by-the-payment-The-city-treasurershallwithin-a-reasonable-time-after-submission-determine
the-basis-and-acecuracy-of the-ameunts-reported - Where-the-ameount-paid-by-the-provider-is-less
than-ninety-five-percent-(95%)-of the-amount-actually-due,-the providershall-alse-compensate
the-city-for-the-city's-costs-in-disecovering-and-recovering-the-underpayment-Howeverneither
payment-of thefee-nor-fathure-te-make-such-investigation-shal-estop-the-eity-in-any—way-or
preventsubsequentinvestigation;collectionorreturn-of any-amount-properly-due:

4)—In-the-event-that-it-is-claimed-by-the-city-that-the-amount-of thefee-paid-for
any-catendar-year-is-insufficient-or-in-the-event-that-the-provider-clatms-that-the-ameuntis
exeessiveand-the—parties-cannot-agreethe—eity-and-the-provider—shall-folow-the-dispute
resolution-provisions-of this-seetion:

5)——In-the—event-that_the—fee-or—portion—thereof set—forth—in—any—franchise—is
deelared-illegalunconstitutional-or-veid-for-any-reason-by-any-court-or-proper-authority;-the
provider-shall-be-contractually-bound-to-pay-the-city-an-ameount-equal-to-the reasenable-use-of
the-eitys-publie-rights-of-way—This-section, however,—shall-not-constitute-a-waiver—of -any

claim-the-provider-may-assert-against-the-eity:

11
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(6)——Acceptance-by-the—eity—of -any—payment-due-under-a-franchise—shal-net-be
deemed-to-be-a-waiver-by-the-eity-of-any-breach-of the-franchise-ocectrring-prior-thereto, ner
shall-the-aceeptanee-by-the-eity-of-any-such-payments-preelude-the-eity-from-later-establishing
that-a-larger-amount-was-actualy due-under-the-franchise,-or-from-eolecting-any-balance-due
to-the-etty-

H——In-consideration—of -the-rights—and-privileges-granted-by—any—franchise,the

ta)——The—eity——shall-have—and—provider—shall—grant-to—it—the-right—and
privilege-at-the—eity's-expense-to-suspend-and-maintain—wires-and-neeessary-control
boxes-on-potes—placed-by-the-providerin-the-publie-right-of-way-if-space-therein-is
avatlable;which-the-eity-may-requirefor-fire-policeemergeney;-or-other-munieipal
purpeses—Al-sueh—wires-shall-be-placed-in—mutualy-agreed-upon-locations—on-the
poles-or-in-the-econduitsso-as-net-te-interfere-with-the serviee-of the-provider-and-shall
net-pese—a-danger-to--the—previder's—facilities—etstomers;,—or—customer's—property-

Hewever,nothing-in-thefranchise-shall-limit-the-previder's-right-te-reserve-conduit

space-andior-pele-space-which-in-its-sole-diseretion-it-retains-for-purpoeses-of assuring

its-ability-te-provide-futureserviees-or-thesafety-or-servieing-of its-facilities:
by—City-agrees;-in-consideration-of the-establishment-of the-service-and
furnishing-of the-facilities-deseribed-in—subseetion-27-2-5B(Ha)-SECC1987 to-hold
the-provider-free-and-harmless-from-all-claims-or-liabilityfor-damage-which-may
arise-out-of the-eity's-operation-of -such-wires-and-control-boxes—In-no-event-shal-the
city-be-required-to-pay-any-pele-attachmentfees-in-connection—with-the-exercise-of
the-city's-rights-under-this-subsection:-however-the-fair-market-value-of the-city!s-use
of provider's-wires-or-control-bexes-witheut-recurring-costsshall-be-ineluded -as—part

of-non-meonetary—consideration—paid—by—the—provider—as—further—providedfor—in

12
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(8)——To—facilitate—the—city's—annual-budget—process;—on—or—before—the—tst—of
Nevember-and-each-sueceeding-lst-of Novemberthereafter during-the-term-of any-franchise
granted-under-this—section;—the-provider-will-provide-the-eity—with-an-estimate-of -the-gross
revenue-and-resultant-fee—for-the-following-calendar-year— Nothing-herein-shal-preclude-the
provider-and-the-eity-from-agreeingto-a-revised-payment-schedule:

y—Providers-shall-keep-complete-and-aceurate-books-of -accounts-and-records-of
their-business-and-operations-purstant-to-any-franchise-granted-hereunder-in-accordanece-with
generathyacecepted-accounting—prineiples—ifrequired-by—the-FCC—providers—shall-use_the
system-of-accounts-and-the-forms-of-books;-accounts,records;-and-memoranda-prescribed-by
the-FCC-in-47-CER-or-#ts-steeessor-and-as-may-be-further-deseribed-herein—The-director-may
require-the—keeping-of-additional-records-or-aceounts—which—are—reasonably-neecessary—for
purpeses-of identifiring—accountingfor—and-reperting-sross—revente-and-uncolectibles—for
purpeses-of-any-franchise—Providers-shall-keep-their-books-of-account-and-records-in-such-a
way-that-identification-ef revendesby-type-of service-within-the-eity-is-avatlable:

2>——Upen-reasenable-prior netice-by-the-eity-of-not-less-than-thirty-(30)-dayss-or
sueh-ether-tire-as-may-be-agreed-upon-by-the-eity-and-the-provider-the-eity-shall-have-the
right—to—review—or—audit—the provider's—beoks—and-records—in—accordance—with—regularly
accepted-accounting-and-audit-standardsregarding-any-amounts-which-may-be-owed-under-a
franchise—This-right-includes-theright-to-review-and-audit-all books-and-records-of revenue
not-ineluded—in-the—caletlation—of -the—fee—paid—The-eity—shall-give—written—notice-to-the
provider-of any-additional-amount-claimed-to-be-due-to-the-eity-as-a-result-of the-eityls-review-
1f-the-previder-disputes-the-additional-amount-allegedly due-to-the-eity-if -any,-the-dispute

shall-be-determined-according-to-the-dispute-reselution-provisions-of-this-seetion-
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3)y—In-the—event-of -an—audit—the—provider—shallprovide—eity-speeifie—beooks;
records;-contraets;-account-codesr-documents:-and-papers-for-tts-operations-within-the-eity-

4 ——AH-sueh-beeks;records;-and-accounts-of the-providershall-be-retained-by-the
provider—for-a—period—ofsix—(6)-years—in—accordance—with-§37-13-NMSA 1978, er—its
sueeessor~Theprovidershall-makesuch-records-as-are-necessary-for-the-eity-to-complete-its
audit-and-be-availablefor-inspeetion-by-the-city-upon-thirty-(30)-days-notice-from-the-eity-

5y —AH-audits-will-take-place-on-provider-premises-within-the-eity-of Santa Fe-or
provider-will-pay-the reasonable, documented-costsrequiredfor-the-auditor to-go-to-provider's
offices—The-eity's-auditors-may-review-all-direetly-relevant-materials-and-may-make-copies-of
any—materials—with—the—approval-ofthe-previder—Such-approval-will-net-be—unreasonably
withheld:

(6)——In-addition-to-paying-all-fees—owed-plus—interest—in-the-event-that-the-eity
reviews-the-provider's-franchisefee-payments;-and-finds-that-the-provider-has-underpaid-the
fee-owed-for-any-year-in-an-amount-exceedingfive-perecent-{5%)-of the-franchise-fees-actually
paid;-the—previder—shall—pay—the—reasonable—cost—ofthe—eity's—review—and—underpayment
Fecovery-costs:

7)——TFhe-eity—will-maintain-confidentiality-of -information-provided-by-providers
to—the—maximum—extent—permitted—by—law—when—previders—have-notified—the—ecity—of the
confidential-nature-of speeifically-identified-information-reasoenably-tnarked-by-the-provider
as—Confidential-"—The—eity—will—maintain—the—confidentiality—of -this—information—te—the
maximtn-extent-pernitted-by-law:|

A. Infrastructure Maintenance Franchise Fee.

1) Pursuant to the authority granted by section § 3-42-1 NMSA 1978 and 47

U.S.C. 253(c), there is hereby imposed an infrastructure maintenance franchise fee upon
telecommunications retailers at the rate of two percent (2%) of all gross charges charged by
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telecommunications retailers to a service address in the city for telecommunications

originating or received in the city.

(2) The fee imposed by this chapter shall not be imposed in any circumstances in

which the imposition of the fee would violate the Constitution or statutes of the United States.

Section 4. A new Subsection 27-2.6 SFCC 1987 is ordained to read:

27-2.6 [NEW MATERIAL] Collection of Additional Charge by Retailers.

A. Any retailer making or effectuating a sale of telecommunications at retail shall pay
the infrastructure maintenance franchise fee to the department as provided by 27-2.5 of this chapter.
The fee shall constitute a debt owed by the retailer to the city.

B. The retailer shall charge each customer an additional charge in an amount equal to
the infrastructure maintenance franchise fee attributed to the customer’s service address in the city.
This additional charge to customers shall, when collected, be stated as a distance item on the bill to
each customer separate and apart from the retailer’s gross charges to its customers for
telecommunications.

C. Each retailer may retain two percent (2%) of the additional charges it collects under
this chapter to reimburse itself for expenses incurred in connection with accounting for and remitting
the fee to the department.

* Editor’s Note — Renumber the existing Subsection 27-2.6 as Subsection 27-2.7, renumber the
existing Subsection 27-2.7 as Subsection 27-2.8, renumber the existing Subsection 27-2.8 as
Subsection 27-2.9, and renumber the existing Subsection 27-2.9 as Subsection 27-2.10.

Section 5. A new Subsection 27-2.11 SFCC 1987 is ordained to read:

27-2.11 [INEW MATERIAL] Filing Returns and Payments by Retailers.

A. On or before the last day of each calendar month, every retailer required to pay the
infrastructure maintenance franchise fee imposed by this chapter shall file with the department a

remittance return and shall pay the fee attributable to gross charges for the preceding calendar month.
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The return shall be filed on a form prescribed by the director, and shall contain such information as
the director may reasonably require.

B. No later than February 28th of each year, every telecommunications retailer shall
provide to the department a report of an audit performed by an independent certified public
accountant attesting to the amount of the infrastructure maintenance franchise fees paid to the
department for the preceding calendar year, and that such amount complies with the requirements of
this chapter.

* Editor’s Note — Renumber the existing Subsection 27-2.11 as Subsection 27-2.17.

Section 6. A new Subsection 27-2.12 SFCC 1987 is ordained to read:

27-2.12[NEW MATERIAL] Registration of Providers and Resellers.

A Every telecommunications provider within the meaning of this chapter shall register
with the department within 90days after the effective date of the ordinance authorizing a franchise
with that provider, on a form to be provided by the department, the name and address of every
telecommunications reseller or other telecommunications provider with whom the registering
telecommunications provider has a contractual relationship to provide telecommunications services or
to make available telecommunications facilities in the public way. The telecommunications provider
shall have a continuing duty to file with the department a revised registration forms within 45days
after the date of occurrence of any changes in the information provided on the form, including the
creation or termination of a contractual relationship described herein.

* Editor’s Note — Renumber the existing Subsection 27-2.12 as Subsection 27-2.18.

Section 7. A new Subsection 27-2.13 SFCC 1987 is ordained to read:

27-2.13[NEW MATERIAL] Resales.

Whenever amounts are claimed to be excluded from gross charges as sales for resale under
Section 27-2.3(H), the reseller shall furnish to the telecommunications provider the reseller’s resale

information. The telecommunications provider shall retain the resale information with its books and
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records.
* Editor’s Note — Renumber the existing Subsection 27-2.13 as Subsection 27-2.19.
Section 8. A new Subsection 27-2.14 SFCC 1987 is ordained to read:

27-2.14 INEW MATERIAL] Maintaining Books and Records.

Every retailer required to pay the fee imposed by this chapter, and every other
telecommunications provider claiming an exclusion from gross charges as sales for resale under
Section 27-2.9, shall keep accurate books and records of its business or activity, including original
source documents and books of entry denoting the transactions that gave rise, or may have given rise,
to any liability or exemption. All such books and records shall, at all times during business hours of
the day, be subject to and available for inspection by the department.

* Editor’s Note — Renumber the existing Subsection 27-2.14 as Subsection 27-2.20.

Section 9. Subsection 27-2.15 SFCC 1987 is hereby repealed, and a new Subsection
27-2.15 is ordained to read:

27-2.15[NEW MATERIAL] Application of Other Revenue Provisions.

The infrastructure maintenance franchise fee imposed by this chapter is imposed in additional
to all taxes, fees and other revenue measures imposed by the city, the state of New Mexico or any
other political subdivision of the state; provided, however, that no fee or other compensation in
additional to the infrastructure maintenance franchise fee provided in this chapter shall be required for
the use of the public way by telecommunications carrier.

* Editor’s Note — Renumber the existing Subsection 27-2.10 as Subsection 27-2.16.

Section 10. Subsection 27-2.11 SFCC 1987 (being Ord. #2010-14 §13, as amended) is
hereby amended to read:

[27-2-11] 27-2.17 [Vielations-and] Penalties; Remedies.

[Action-by-the-city-to-impese-fines-and-otherpenalties—under-this-section-shall-be-initiated

only-after-dispute-reselution-provisions-ef this-seetion-have-conecluded—AH-impesitions-of fines-shall
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be-stayed—for-up—to—ninety—(90)-days—during-the—period-of -good—faith-activity—under—the_dispute
resolution-provisions:

A—Fatlure-of -a-provider-to-abide-by-the-requirements-of -Seetion-27-2.7-SECC 1987,
regarding-the-publie-rights-of way:five-hundred-deHars{$500)-per-day-for-each-day-such-violation
ocetrs—on—a—per-location-basis,—to—a-maximum-of five-thousand-deHars($5;000-)-per-day—for-all
violations-within-a-radius-of ene-theusand-feet (1,000

B——Failure-of a-provider-to-abide-by-the-requirements-of subseetion-27-2.5-SECC-1987;
regarding compensation-for-use-of the-publie-rights-of -way;and-the-eity!s-right-to-perform-audits:-ene
hundred-doHars($400)-per-day-for-each-day-such-violation-oeeurs:|

A. Any telecommunications retailer who fails to pay the infrastructure maintenance

franchise fee as provided by this chapter shall be subject to a fine of not less than $100 for each da

that the failure to pay continues. Each day that the retailer’s failure to pay continues shall constitute a

separate and distinct violation and offense under this chapter. Any retailer who becomes subject to

this fine may be enjoined from doing business in the city until the retailer has paid all sums due and

owing under this chapter.

B. Any telecommunications provider who otherwise violates this chapter shall be

subject to a fine of not less than $100 for each offense. Each day the violation continues shall

constitute a separate offense.

C. Default and Termination of Franchise:
€)) The provider agrees that an event of default shall include but shall not be
limited to any of the following acts or failure to act by the provider:
(a) Failure to obtain any applicable permits from the city pursuant to this
section or the franchise.
(b) Failure to comply with the assignment of or transfer of control

provisions of this section or the franchise.
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() Failure to supply any mutually agreed-upon non-monetary
consideration.

(d) Failure to supply or maintain bonds as may be required by the city to
assure the proper completion of any construction performed.

(e) Failure to make any of the payments set forth in this section or as
required in any franchise.

® Failure to pay any permit fees, or failure to comply with any rules,
regulations, orders, approvals or directives of the city as set forth in this section or

any franchise.

(&) Failure to comply with any federal, state or local laws upon
enforcement.
(h) Failure to submit maps, operational data, reports, insurance

certificates or other required documents.

€)) Failure to use any of the telecommunications facilities in the public
rights-of-way to transmit, receive, distribute, provide or offer telecommunications
services for a period of six (6) consecutive months, excepting facilities maintained
for spare capacity and/or future use.

2 Upon the occurrence of an event of default, in accordance with the
procedures provided for in this section or any franchise, the city may take any of the
following actions so long as the city does not also take action to impose penalties for the
same conduct under another ordinance or regulation:

(a) Require the provider to take such actions as the city deems
appropriate that are consistent with provider's duties under its franchise; or
(b) Seek money damages from the provider as compensation for such

event of default; or
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(©) Accelerate the expiration of the term of any franchise by decreasing
the term of the franchise. The extent of such acceleration shall be determined by the
city and may include any period of time, but not less than six (6) months, provided
that at least six (6) months remain under the franchise; or

(d) As a last measure only, terminate the franchise and the city may
require the provider at its sole cost to remove all of its facilities and reasonably
restore all rights-of-way to their existing conditions within one hundred eighty (180)
days after termination or the city may assume ownership of the facilities consistent
with paragraph C(4)(f) below.

3) The city shall exercise the rights set forth in this subsection in accordance
with the following procedures:

(a) The director shall notify the provider, in writing, of an alleged event
of default. This written notice shall set forth with reasonable specificity the facts the
city believes are the basis for declaring that an event of default has occurred. The
provider shall within thirty (30) calendar days of the date the notice is postmarked, or
such additional time as the director may specify in the notice, cure the alleged event
of default, or in writing present for review by the director a reasonable time frame
and method to cure the event of default. The provider, in lieu of the cure of the event
of default as set forth herein, may in writing present facts and arguments as to why
the provider disagrees that an event of default has occurred.

(b) If the provider presents a written response that challenges whether an
event of default has occurred, the director shall within ten (10) days review the
submitted materials and determine again whether an event of default has occurred. If
the director reaffirms that an event of default has occurred, the provider shall be

notified in writing of this decision and shall, within thirty (30) calendar days, cure the
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alleged event of default. The period to cure is tolled in the event one (1) party

demands mediation until such time as mediation is completed.

(©) If the provider fails to cure the event of default so declared pursuant
to this section within the time permitted by the director, the director shall prepare a
written report to the governing body and recommend action to be taken. If the
governing body, after consideration of this report and hearing, agrees that an event of
default has occurred, it may order an appropriate remedy as set forth herein.

(@) In addition to the rights under this section, the city, upon any termination,
may, at its sole discretion, direct the provider to remove, at the provider's sole cost and
expense, any or all of its facilities from all public rights-of-way within the city, subject to the
following;:

(a) The city may determine that removal of facilities is not necessary;

(b) In removing any part of the facilities, the provider shall refill and
compact, at its own expense, any excavation that shall be made by it and shall leave
all public rights-of-way in as good a condition as that prevailing prior to the
provider's removal of the facilities;

() The city shall have the right to inspect and approve the conditions of
public rights-of-way after removal has occurred;

(d) The removal shall commence within thirty (30) days of an order to
remove being issued by the director at the discretion of the governing body and shall
be completed within one hundred eighty (180) days of the termination;

(e) The provider shall be responsible for all necessary removals of the
facilities and maintenance of the street area in the same manner and degree as if the
facilities were in active use, and the provider shall retain all liability associated with

such removals.
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® As an alternative to removal, the provider may, subject to the city's
approval, abandon its facilities in place and transfer ownership of the installed
facilities to the city. Nothing herein shall cause the city to incur any costs related to
the removal of the provider's facilities or the transfer of ownership of said facilities to
the city.
D. Dispute Resolution Provision.

(D) Following the notice set out in subsection 27-2.11C(3) SFCC 1987, above or
in the event of any other dispute arising from or relating to the franchise or breach thereof,
and if the dispute cannot be settled through negotiations, the following process will be
followed during which any of the above remedies and penalties may be imposed.

2) All disputes will be mediated [before—resorting—to—arbitration] prior to
litigation. The costs of such mediation will be equally split. The place of the mediation
session shall be in Santa Fe, New Mexico. The city and the provider will select a mediator or
mediators by mutual agreement and, in cooperation with the mediator(s), shall determine all
necessary rules and procedures for the mediation. The city and the provider will fully
cooperate in the mediation activities. All mediation communications shall be confidential, not
subject to disclosure and shall not be used as evidence in any arbitration, judicial, or
administrative proceeding, as set forth in the Mediation Procedures Act, Chapter 11 NMSA
(2007 Supp.) or as subsequently amended.

[€3)—FeoHewing-the-mediation-session-any-unresolved-elaims-shall-be-submitted-to
arbitration—pursuant-to—the New-Mexico-Uniform-Arbitration et Section—44-7A-1;-et-seq
NMSA-1978-or-as-stbsequentiy-amended:

(@)——The—city—and-provider—shal—first—attempt—to—select—an—arbitrator
acceptable-to-beth-parties—H-they—are-unable-to-mutually-agree-upon-an-aceeptable
arbitrator—within—thirty—(30)-days—{rom—the—date—of—the—eriginal—written—eclatm—in
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E.

arbitration;-then-the-Chief Judge-of-the-Eirst-Judicial-Distriet-Court-shall-appeint-an
arbitrator:
by——The—eity—and-the—provider—shallretaintheright to—ebjectto—the
arbitrator—selected-by—said-Chief Judge—lf-a-party—objeets-to—the-arbitrator—it-shall
reqest-that-the-court-appeint-anether-arbitrator
tey—The-arbitrator-shall- hearthe-arbitration-asseen-as-is-practieable:
¢)——The-arbitrator's—expenses—shall-be—paid—equally-by-each-side—Each
party-shall-bear-his-or-her-own-attorneys—fees—eosts-and-expenses-unless-otherwise
determined-by-the-arbitrater:
(e)—The-place-of the-arbitration-shall- be-Santa-Fe; New-Mexico-
H—After—a-party—receives—notice—of the—arbitration--award,—and—tpen
rotion-to-the—eourt—the—eourt-shallisste-a-confirming-order-unless-the-award—is
modified;corrected;-orvacated:
ey—Inthe-eventa—party—fails—to-proceed—with-arbitration—of-arbitrable
claims—unsuecesstully-challenges-the-arbitrator'saward—orfailste-comply—with-the
arbitrator's—avard;,—the—otherparty—is—entitled -to—costs—of-suit—ineluding-reasonable
atterney's-fee-for-having-to-compelarbitration-or defend-or-enforce-the-award:
th)—Neothing-in-this-subsection-shall-prehibit-a-partyfrem-challensing the
legality-of-a-ruling-or-decision-of-an-arbitrator-in-any-court-of competentjurisdietion: |

Remedies and Penalties Not Exclusive. Subject to the provisions of subsection 27-

2.11, all remedies and penalties granted pursuant to this section and franchise are cumulative and not

exclusive, and the recovery or enforcement by one (1) available remedy or imposition of any penalty

is not a bar to recovery or enforcement by any other such remedy or imposition of any other penalty.

The city shall not, however, pursue duplicative remedies or penalties against provider for violations

of other city ordinances or regulations arising from the same conduct. The city reserves the right to
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enforce the penal provisions of any ordinance or resolution and to avail itself of any and all remedies
available at law or in equity. Failure to enforce shall not be construed as a waiver of a breach of any
term, condition, or obligation imposed upon the provider by or pursuant to this section or any
franchise. A specific waiver of a particular breach of any term, condition, or obligation imposed upon
the provider by or pursuant to this section or franchise shall not be a waiver of any other or
subsequent or future breach of the same or of any other term, condition, or obligation, or a waiver of
the term, condition, or obligation itself.
* Editor’s Note — Renumber the existing Subsection 27-2.17 as Subsection 27-2.22.

Section 11. Subsection 27-2.16 SFCC 1987 (being Ord. #2010-14, §18 as amended) is
amended to read:

[27-2:16]27-2.21 Appointment of Telecommunications Advisory Committee.

The mayor [shaH] may solicit and appoint, with the advice and consent of the city council, a
committee of [re-less-than-five-(5)-and-ne-mere-than-nine«(9)] individuals who shall advise, consult
and work with city staff, including without limitation, the economic development division, the Santa
Fe Complex, a local nonprofit; and the public [in-erderto-develop-a-telecommunicationsnaster-plan
and-present—steh—master—plan-—to-the—governing-bedyforits—review—and-approval-andto—make
reeonnnendations-to-the-governing-body-regarding-amendments-to-Section-27-2-SECE 1987 -in-order

to-facHitate-implementation-of the-approved-master-plan|.
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