


MEMO

DATE: June 12, 2014 for June 23, 2014

TO: Public Works, CIP and Land Use Committee

VIA: Matthew O’Reilly, P.E., Land Use Department Director&&
- FROM: Edward J. Vigil, Property Manager L.and Use Department g

ITEM & ISSUEL:

Request for approval of Lease Agreement for outdoor seating within a portion of the Lincoln
Avenue right of way adjoining 130 Lincoln Avenue containing approximately 36 square feet
by Chuck Higgins dba Chuck’s Nuts (Edward Vigil)

BACKGROUND & SUMMARY:

The City acquired the subject real estate by means of Patent recorded in Deed Book G-1, page
612, records of Santa Fe County, NM. Chuck Higgins has requested to enter into a Lease
Agreement with the City of SF for the purpose of outdoor seating to serve the patrons of Chuck’s
Nuts at 130 Lincoln Ave. The applicant would like to place two small tables with chairs on either
side of the main entrance of his store on the public sidewalk. Conditioning will be placed in the
lease agreement which dictate the prescribed use only and mandate that the tables and chairs be
removed from the sidewalk every evening. Also in the agreement are reserved rights to the City
for use of the area for its purposes upon request and a termination clause which benefits the City.
This request is brought before committees to request procedural guidance for future leases of this
type, as the City Manager could currently consent to such use as the City’s Purchasing Manual
already allows for the City Manager to enter into lease agreements for real property up to
$50,000 in value, but input from City Councilors and the public should be considered and vetted
prior to issuance of this proposed agreement.

ACTION:

This request is being presented for your consideration and direction. If approved, the request
shall be forwarded to the Finance Committee and thereafter City Council.

Exhibits: A — Draft Lease Agreement
B — Request by Chuck Higgins
C —Plat of Survey for SDA Santa Fe Ltd recorded in Plat Book 293, pg 023
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LEASE AGREEMENT
BETWEEN THE CITY OF SANTA FE
AND CHUCK HIGGINS
This LEASE AGREEMENT is made and entered into this day of

, 2014, by and between the City of Santa Fe, a Municipal Corporation,

(“Lessor”) and Chuck Higgins dba Chuck’s Nuts (“Lessee”), whose address is 130
Lincoln Ave, Santa Fe NM 87501.

WITNESSETH:

In consideration of the Lessee’s promises herein, Lessor hereby leases to the
Lessee the property of the Lessor identified as follows:

1. PREMISES

Subject to the terms and conditions of this Lease Agreement, the Lessor allows

the Lessee to use and occupy, subject to all of the terms and conditions hereinafter stated,
that certain portion of the City public right-of~-way within Lincoln Avenue, Santa Fe,
NM. The leased property (“Premises”) consists of approximately thirty-six (36) square
feet for two seating areas contiguous to the entrance to shop, all as more fully described
and shown on Exhibit “A” attached hereto and made a part hereof. Lessee accepts the
Premises in its present state and agrees that it is in good condition, without any
representation or warranty by Lessor as to the condition of the Premises or as to the use,
which may be made thereof.

2. USE OF PREMISES

Lessor agrees to allow the Lessee use of the premises for the purpose of
allowing patrons of Chuck’s Nuts to congregate and consume food and beverages carried
from the retail store to seating and tables located on the Premises. No further use of the

Premises shall be allowed except those actions necessary for use and maintenance of the

L fuh A



area at the sole and exclusive expense of the Lessee. The use of the Premises is also
subject to the following conditions:

(a) Installation of tables and seats shall be removed from the Premises each
night. Residual eleven and one half feet (11.5”) of public sidewalk
adjoining Premises shall be kept clear for pedestrian use at all times;

(b) No other commercial use of the Premises, including but not limited to, the
sale or display of merchandise or installation of advertising signage
shall be permitted;

(c) No blocking of any existing emergency entrances and exits to other
businesses is strictly prohibited;

(d) Adequate lighting, reviewed and approved by the City, may be provided at
the Lessee’s expense within the Premises.

(e) Lessor reserves the right to allow the use of Lincoln Avenue right of

way upon request for special events without discount or refund to Lessee;

(f) Lessee shall comply with all local codes and regulations and any

violations shall be considered grounds for termination of this Agreement;

(g) No alcoholic beverages shall be allowed on leased premises without

additional approvals by City Council;

(h) All rental payments shall be made to the Lessor by means of cash,
cashiers check, money order, or -by credit card, no personal checks
shall be accepted;

3. LEASE TERM AND OPTION TO RENEW

The term of this Lease Agreement shall commence on , 2014 and

shall run for one (1) year unless sooner terminated as provided herein. At the end of the



one year, the Lease Agreement can be renewed with 60 days written notice by Lessee to
Lessor. In the event Lessee shall remain in possession of the Premises after the
expiration of the term of this Lease Agreement, initial or subsequent term of this Lease,
such possession may, at the sole option of Lessor, will continue to be a month-to-month
tenancy. During any such month-to-month tenancy, the rent may be adjusted by Lessor
and shall be prorated and payable on a monthly basis in advance of the first day of each
month, and the terms and conditions of the Lease shall be otherwise applicable.
4. RENT

Rent shall be paid as follows:

A. Base Rent. Lessee shall pay three hundred sixty dollars ($360.00) per year
as base rent, beginning on , 2014, and due on beginning date for one year
ending on , 2015, without notice or demand and without deduction or
offset for any cause whatsoever. Lessee shall make all payments of rent each month
before anniversary date to the Lessor’s Cashier Office, Room 114, 200 Lincoln Ave.,
Santa Fe, NM.

B. Increases in Base Rent. Commencing the second year of this Lease

Agreement, or any renewal thereof, the annual rent shall be adjusted by multiplying the
previous year’s annual rent by the sum of one and the change over the most recent 12
months in the Consumer Price Index (“CPI”) seasonally adjusted U.S. City Average for
All Urban Consumers published monthly in the “Monthly Labor Review” of the Bureau
of Labor Statistics of the United States Department of Labor (hereinafter, the “CPI-U”).
C. In no event shall there be a decline in the rent from year to year as a result

of the adjustment provided for in Paragraph B hereof.



5. PENALTY FOR LATE PAYMENT OF RENT

In the event the yearly rent is not received by Lessor on or before the
anniversary date of this Agreement each year due, Lessee shall pay a penalty of one and
one half percent (1 2 %) of the rent due for each 30 day period or fraction thereof that the
rent payment is outstanding.

6. CANCELLATION BY LESSOR

A. Lessor may terminate this Lease Agreement at any time without cause
upon thirty (30) days written notice to the Lessee. The termination notice shall be hand
delivered or mailed to Lessee via certified or registered mail.

B. If Lessor finds that there is a code or regulation violation pursuant
to Paragraph 2(f), herein, Lessor may cancel this Lease Agreement. Not less than fifteen
(15) days prior to cancellation, Lessor shall hand deliver or mail notice to Lessee via
certified or registered mail specifying the code or regulation violation and any relevant
facts detailing the violation. Lessee shall have no more than ten (10) days from issuance
of the notice to respond and demonstrate that a violation did not occur.

7. ASSIGNMENT OR SUBLEASE

Lessee shall not transfer or assign in whole or in part, its rights and
obligations under this Lease Agreement. Any such actions taken by Lessee shall result in
immediate termination of this Lease Agreement.

8. INSURANCE
A. The Lessee at its own cost and expense, shall carry and maintain in full force
and effect during the term of this Lease Agreement comprehensive general liability
insurance covering bodily injury and property damage liability, in a form and with an

insurance company acceptable to the Lessor, with limits of coverage in the maximum



amount which the Lessor could be held liable under the New Mexico Tort Claims Act for
each person injured and for each accident resulting in damage to property. Such insurance
shall provide that the Lessor is named as an additional insured and that Lessor will be
notified within 10 days of cancellation for any reason. The Lessee shall furnish the Lessor
with a copy of a “Certificate of Insurance” as a condition of the Lease.

B. The Lessee shall also obtain and maintain Workers’ Compensation
insurance, required by law, to provide coverage for Lessee’s employees throughout the
term of this Lease Agreement. Lessee shall provide the Lessor with evidence of its
compliance with such requirement prior to performing services under this Lease

Agreement.

9. INDEMNIFICATION

The Lessee shall indemnify, hold harmless and defend the Lessor from all
losses, damages, claims or judgments, including payment of all attorney’s fees and costs,
on account of any suit, judgment, execution, claim, action or demand whatsoever arising
from Lessee’s use of the premises hereunder, as well as that of any of Lessee’s
employees, agents, representatives, guests or invitees and subcontractors.

10. THIRD PARTY BENEFICIARIES

By entering into this Lease Agreement, the parties do not intend to create any
right, title or interest in or for the benefit of any person other than the Lessor and the Lessee.
No person shall claim any right, title or interest under this Lease or seek to enforce this
Lease Agreement as a third party beneficiary of this Lease Agreement.

11. REPAIR AND MAINTENANCE

Lessee shall not cause or permit any waste, damage or injury to the Premises.

Lessee shall, at its sole expense, keep and maintain the Premises in good condition,



reasonable wear and tear excepted, and shall be responsible for payment of all necessary
expenses of repairs and replacements that arise during Lessee’s use of the Premises.

12. ALTERATIONS AND IMPROVEMENTS

Lessee shall make no alteration, addition or improvements to the Premises for
the uses described in Article 2 herein without the prior written consent of the Lessor.
Lessor shall have the right to require Lessee to remove any alterations, additions or
improvements made, at Lessee’s sole expense, upon termination of this Lease
Agreement.

13. EASEMENTS

Lessor 'reserves the exclusive right to grant access, utility or other easements

on or through the Premises.
14. NOTICE

Any required notice will be deemed delivered, given and received (i) when
personally delivered, or (ii) five days after the same are deposited in the United States
mail, postage prepaid, registered, addressed to the applicable party at the address
indicated below for such party, or at such other address as may be designated by either

party in a written notice to the other party:

Lessor: Lessee:

City of Santa Fe Chuck Higgins dba
City Manager Chuck’s Nuts

200 Lincoln Ave. 130 Lincoln Ave.
Santa Fe, NM 87504-0909 Santa Fe, NM 87501

15. NO WAIVER
No waiver of a breach of any of the covenants contained in this Lease

Agreement shall be construed to be a waiver of any succeeding breach of the same or

any other requirements.



16. SEVERABILITY

In the event that one or more of the provisions contained in this Lease
Agreement or any application thereof shall be invalid, illegal or unenforceable in any
respect, the validity, legality and enforceability of the remaining provisions contained
herein and any other application thereof shall not in any way be affected or impaired
thereby.

17. ENTIRE AGREEMENT

The foregoing constitutes the entire agreement between Lessor and Lessee,
represents their entire understanding and defines all of their respective rights, title and
interests as well as all of their duties, responsibilities and obligations. Any and all prior
agreements and understandings between the parties are merged herein. This Lease
Agreement shall not be modified or amended except by a written document signed by the
parties.

18. BINDING EFFECT

This Lease Agreement shall be binding upon and insure to the benefit of the
parties hereto and their respective successors and permitted assigns.

19. LITIGATION EXPENSE

In the event of litigation between the parties, the Lessee shall pay any
necessary costs, including reasonable attorney’s fees, expenses and other costs of
collection or otherwise, which the Lessor shall incur in enforcing this Lease or in
recovering any and all damages caused to the Premises by Lessee, or Lessee’s agents,

employees or permitted assigns.



20. RECORDING
This Lease Agreement shall be recorded in its entirety. Lessee shall bear
all costs for recording of the Lease Agreement and any other associated costs.
IN WITNESS WHEREOF, the parties have hereunto set their hands and seals as

of this day of , 2014.

LESSOR:
CITY OF SANTA FE

BRIAN K. SNYDER, CITY MANAGER
ATTEST:

YOLANDA Y. VIGIL, CITY CLERK

APPROVED AS TO FORM:

KELLEY BRENKAN, INTERIM CITY ATTORNEY @13/

APPROVED:

MARCOS A. TAPIA, FINANCE DIRECTOR

21117.460150
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LESSEE:
CHUCK HIGGINS DBA
CHUCK’S NUTS

BY: CHUCK HIGGINS
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ACKNOWLEDGEMENT FOR NATURAL PERSONS

STATE OF NEW MEXICO}

}
COUNTY OF SANTAFE }

The foregoing instrument was acknowledged before me on this  day of
2014 by Chuck Higgins d/b/a Chuck’s Nuts.

NOTARY PUBLIC
My Commission Expires:
(seal)
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VIGIL, EDWARD J.

From: OREILLY, MATTHEW S.

Sent: Wednesday, May 21, 2014 1:44 PM

To: VIGIL, EDWARD J.

Subject: FW: Lease of City-owned Property - 130 Lincoln Ave. Suite B
Ed,

FYl — Please begin processing this lease request. Thanks.

Matthew O’Reilly

Land Use Department Director
City of Santa Fe

P. 0. Box 909

Santa Fe, NM 87504-0909
505-955-6617
msoreilly@santafenm.gov

From: Chuck Higgins [malito:chuckhiggins@live.com]

Sent: Wednesday, May 21, 2014 12:15 PM

To: OREILLY, MATTHEW S.

Cc: Donald Stout; Anne Cumming

Subject: RE: Lease of City-owned Property - 130 Lincoln Ave. Suite B

Matthew,

Yes, | am confirming this request.
Thank you.
Chuck Higgins

Subject: Lease of City-owned Property - 130 Lincoln Ave. Suite B
Date: Tue, 20 May 2014 16:12:31 -0600

From: msoreilly@ci.santa-fe.nm.us

To: chuckhiggins@live.com

CC: ejvigil@ci.santa-fe.nm.us

Mr. Higgins,

Per our recent discussion, 1 understand that you wish to lease city-owned land (sidewalk) at the above
referenced location. Specifically, you wish to lease two 18 square-foot (SF) areas on the sidewalk immediately
adjacent to your store front - a total of 36 SF. At each of these locations you plan to place one 24" x 24" table
with two chairs. The tables and chairs will be removed at the end of business each day.

Please confirm your request to lease this property so that the Land Use Department can begin to process your
request.

 fih P

13



VICINITY MAP
(not to scals)

PAXTIRSHA
THE FORT WASCT 4D 1013 4040 & POATION OF LO7 7
T, KOF MOIK0" DATID MAKCY £44S .

DY AROPONTY 1S JONTD BUSIISY CAP/TAL PYSTAKY ARCA
DSTRET,

A RICOLUY PARDNG SPACTY
& HAKDRCIPPED PARTNG SPACES

RTY_ DS w0l UT mNoN TNT 100 YIAR FLOGD
RITHE PANCL Q. A30070 KOAT0
5, 1A

1 1D ALL LASIWINTS OF ROOR.

YQITS PGNTS fOUKD AXT USTD AS HOMTD.
NOITT °X' MARK STT O COWCRITE, Ov AS KOITT.
HOTEY UOHT pOULS.

Of ACITOUNT THL MAPOST OF WOTALLDRT 31X (1

ow AwcKe DL Saqwales o hd wist

T M FRONT OF THT ABCYT RTITRCMCTD PACPINTY.) H(COROED
OO R, PAGT 580 KK 301,

oy

SO0 Saatg Fo Lhoded Rartmanadla, Hoftmon Proasctia of
‘ .\ nol phekobely Bui fuiely oo Irncatee under
oectaky egresmyal ong deilerobon of trurt for Lncom

] e Devember 18 1404 Chrcoge N5t Buumac
Soalo £ Abatoel, L]

LA that mh or plat ong He s en
xR et s ey Apaliofingrag
ond Detoil Rapueomate (o7 ALTA/ACSH latd i
wys" joinfly exnDSiAed ond ecpid by ALTA 0nd ACSW
2, and bxduded Mamd LLL&7(c) 89, end 10 of Tadh A
W, end (1) puartoart Are Steaderds o
2y ALTA od ACSH ood ks eliecl o e dals of rafx
%3 of en Lron SuMriy,

EES
3

E

LK

5

HAMPS Mo SOLE

1}
SO0 GF LPRORN

Lxs
LIVCOUN AVINUE i( FRONT QF THT ABOVE.
RECORDED

2

PROFESSIONAL L4
XU CI0D CTRRE, SUTE A ZAMTL e
ALLDG ALMETS PO JCT LIS BANTA TT AN STSX-2300

PUBLIC NOTICE !
THIS SURVEY 1S BASED ON THOSL RECORDID DOCUMLNTS WOITD WIWTD,
THE SARTA [T COUNTY LAND UST ADMINISTRATOX WUST APPROVT ALL D
SUGITICD MITH AN APPLICATION FOR A BUILDING PLAWT OR A DEVELG(
PLRUIT AS DENNCD iH FTNE SANTA FL COUNTY LAND ODVILDPHINT GODI
FT_COUNTY AND/OR THE GOYLRMING MUNTIPALITY MAY RIGUIRL SUSMIT
ADDINORAL DOCUMINTATION TO MROVE LITAL LOT OF RICORD

~N COONTY OF SANTA 1T )
STATE OF MW ¥E0CO) $87-+

1 Rezeey THAT TS ANSTR
vis o HToRD U

AD 1D 4T,
o KL W, AXD WAS DRT_RICORXD D
mz_ﬁgs%aﬁfm oF P &
SANTX .
XTHISS UT HUD WD ST OF OMCL

£ Atk

)
COUNTY CLERX, SANTA ST COUNTY, Mi¢

Bt
VA

Dascriplion

A PORTION OF LAND LYING AKD BEING SITUATE WITHIN THE CiIY OF
SANTA FE, SANTA fC COUNTY, STATC OF NEW WEXICO, BLitG WORE
PARDCULARLY DESCRIBED AS FOLLOWS:

BECINNING AT THE NORTHEAST CORNER OF THE IRACT HLREIN
DESCRIBLD, WHINCE A SANITARY SEWER RAMNOLE NQ. 7, UNE X AX
THE INTERSECTION OF MARCY STREET AND LINCOLN AYENVE BEARS,
N.3E10'51°E, A DISTANCE OF $13.20 FELT;

THENCE TRON Sa10 POINT AND FLACE OF BEGINNING ALONG THE X
WESTERLY RIGNT OF WAY UNE OF UNCOLN AYEHUE S.IT37'585°W.,

A OISTANCE OF 193,87 FEET TO THE SOUTHEAST CORMIR OF MHE

TRACT HEREIN DESCRISED;

THEHCE LEAVING SAID RIGHT OF WAY LINE N.JZS4°4T°W., ALONG ~
THE SOUIHERLY LINE OF THE TRACT HEREIN OLSCRIBEO, A OQiSTANCE,
OF 216.89 FLLT TO THE SCUTHWEST CORHER BLING ALSO A POINT ON
THE EASILALY RIGHT OF WAY LIXE OF SHERIDAN AVERUL;

THENCE N.729°SI°E, ALONG SAID RGHT OF WAY UKL A

DISTANCE OF 264.54 fELT ID THE NORTHWEST CORNER OF TRE TRACT
NEREWY DESCRIBEQ, BLING TME IKTERSECTION O TNE EASTERLY

RIGHT OF WAY UNL OF SHERIDAN AVENUE AND THE SOUTHERLY RIGHT
OF WAY UNE OF HARCY STREET;

THENCE S.7Z54'40°(., ALONG THE SOUTHERLY RIGHT OF WAY UNL
OF MARCY SIRLET A DISTANCC OF 111,25 FLET TO A POIHT

THINCE LEAVING SUD RIGHT OF WAY LINL S.ATSJUS'W., A
OISTANCE OF 70.89 FELT TO A POIMT;

THENCE S.7500'36°€., ALONG THE HORTHERLY UNE OF THL TRACT
NLRLIN OLSCRIBLO, A DISTANCE OF 107.80 FEET TO THE NORINLAST
CORMER BEING ALSO THE FOINT AKD PLACE OF BEGIKNING.

TOTAL ARZA 1.149 ACRES (50,030 SO. FT.) WORE OR LESS.

PLAT OF SURVEY

FOR

SDA Santa Fe Limited Partner
WITHIN THE FORT MARCY ADDITION

LOTS 4,5,6,8, AND A PORTION OF LOT 7

CITY OF SANTA fE
SANTA FE COUNTY, NEW MEXICO.
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