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DATE: January 22, 2016
TO: The Mayor and Governing Body
VIA: Randy Randall, Executive Director Tourism Santa Fe

Lisa Martinez, Director, Land Use Department

FROM: Noah Berke, CFM, Senior Planner, Current Planning Division

At the September 30, 2015 Regular Meeting of the Governing Body of the City of
Santa Fe, Resolution number 2015-89 was passed. The resolution called on City
Staff to analyze the current Land Development Code and make recommendations
with respect to short term rentals. The purpose of this paper is to address the
requests of the Governing Body and provide recommended changes to the existing
Short Term Rental Ordinance.

This resolution stated there has been an increased demand and popularity for
short term rentals; there appears to be many unpermitted short term rentals being
offered through online sources; unpermitted short term rentals do not contribute
lodgers’ or gross receipts tax, and the fiscal 2014 Lodgers’ Tax Agreed-upon
Procedures Report by Barraclough & Associates, P.C. recommended: “The City of
Santa Fe should reconcile the number of licenses for short term renters with those
paying taxes. The City of Santa Fe should reevaluate the limit on short term
licenses of 350 to ensure that this number is still appropriate today.”

Southwest Planning, LLC researched and analyzed information from Airbnb,
VRBO, HomeAway, FlipKey, and Rent by Owner. This analysis notes that Rent By
Owner and Airbnb were not quantifiable due to lack of property/owner information
being provided:

Rental Organization Number of Rentals Listed
Airbnb 612
VRBO 616
Home Away 557
FlipKey 300
Rental By Owner 658
2743




Southwest Planning performed their research and analysis over the summer of
2015. The methodology utilized by Southwest Planning is defined in attachment
Exhibit B of this packet. The analysis and data provided in the following chart is
from the properties that could be identified and duplicates removed, however it
does not include the 1270 rentals listed on Airbnb and Rent By Owner:

Total Properties Researched 1,473
Total Properties after Duplicates were Removed 817
Total Properties That Could Not Be Identified (NA) 78
Total Properties with Short Term Rental License 330
Total Properties without Short Term Rental License 487
Total Properties Obligated to Pay Lodger's Tax 280
Total Properties Paying Lodger's Tax 52

Reconciling the total number of rentals available in Santa Fe is somewhat of a
challenge, as many owners list their rental on multiple sites which makes it hard to
evaluate duplicate listings; however, staff research and the report by Southwest
Planning supports the belief there are many more than 600 short term rentals
being offered without permits despite the limitation of 350 permits in the current
ordinance. Southwest Planning’s report was able to eliminate some of the
duplicate property listings and verify some of the properties that were paying taxes
and have a valid Short Term Rental permit (Exhibit B). For the purpose of this
analysis we have used the conservative assumption of 600 additional, non-
permitted short term rentals.

Staff further compared this data to the permitted short term rentals on file with the
City of Santa Fe. Staff was unable to pinpoint whether all of the data collected from
the online rental organizations is permitted or unpermitted, as many of the online
organizations do not provide exact addresses of the rentals listed. However, staff
was able to conclude the total number of rentals from all the online rental
organizations exceeds the total number of permitted short term rentals by a
significant number.

Staff researched several cities around the United States to see how regulation of
short term rentals differs from the current City of Santa Fe short term rental
ordinance. Staff researched Sedona AZ, Vail CO, Austin TX, Bend OR, Truckee
CA, Malibu CA, and San Francisco CA. The following provisions are the primary
differences between how several other cities regulate short term rentals versus the
City of Santa Fe regulations:

1.) Other cities do not impose caps on humber of short term rentals permitted.
2.) Other cities do not attempt to restrict the number of arrivals per week or the
number of rentals per year as this is determined to be a generally
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unenforceable restriction.

3.) Other cities impose penalties for non-compliance with short term rental
ordinances.

4.) Other cities require all short term rentals in all zoning districts to obtain short
term rental permits and pay appropriate taxes.

5.) The cities that were researched are unable to associate amounts of Short Term
Rentals with the amount of available long term housing. An area of concern for
larger cities, such as San Francisco and New York, has been that short term
rentals take away from the available long term rental housing market. Staff
believes that many of the people with short term rentals prefer to rent out a
room or two rooms in their homes for less than 30 days because it provides
more rental income than renting it out long term.

6.) After researching other cities, staff was unable to find correlation between lack
of affordable housing and short term rentals. Short term rentals tend to be
located in areas of the communities with higher tourism.

In response to Resolution 2015-89, staff has studied and analyzed data available
to answer the Governing Bodies’ requests regarding the following:

1.) The amount of short term rentals, including both permitted and unpermitted,
believed to be offered and used within Santa Fe.

The City of Santa Fe currently has 418 short term rentals that are licensed and
have paid the appropriate license and permitting fees. The difference between
the 350 short term rental permits allowed by the current ordinance and the
number issued is due to the provision that properties on contiguous lots owned
by the same property owner are also permitted. Staff believes, based on staff
research and the report by Southwest Planning, that there are in excess of 600
unpermitted short term rentals operating in the City of Santa Fe.

2.) The revenue lost to the City by means of gross receipts tax and lodgers’ tax.

In the fiscal year of 2014-2015, the City of Santa Fe collected $136,580 from
license and permit fees and $465,502 in short term rental lodgers’ tax. Lodgers’
tax is 7% of the revenue generated by the short term rentals and gross receipts
tax is 8.1% (2014-2015). Each short term rental permit and license fee
averages $326.75 using the current variable fee structure. Based on this fee,
the 600 short term rentals not currently paying taxes would generate an
additional $671,882 in lodgers’ tax, $195,309.40 in license and permitting, and
$796,661 in GRT.

A third party analysis (Southwest Planning) of the short term rental situation in
Santa Fe confirms that these numbers are both conservative and realistic. Their
report (see attached), suggests the loss of revenue to the city in lodgers’ tax
could exceed $2.5 million. The Southwest Planning report makes some very
aggressive assumptions as to rate and occupancy, both of which are unknown
factors in our own current data collection process.
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It should also be noted the short term rental tax collections for the first four
months of the fiscal year 2015-2016 is 22.3% ahead of the prior fiscal year. If
this trend continues, the estimated lost revenue increases by $150,000 for
lodgers’ tax and $178,000 for GRT.

3.) The violations of the current ordinance, the City’s response to the violations,
and how the City can encourage greater compliance.

The staff analysis of online rental organizations provides evidence of the
violations of the current ordinance. There appears to be a large disparity
between the amount of short term rentals advertised on the online sites and
how many permits have been issued by the City for short term rentals.
Compliance with the short term rental ordinance requires higher penalties,
increased management support and more strict enforcement. However, if more
permits are made available, enforcement increased, and penalties heightened,
owners and operators are more likely to come into compliance.

During the period from January 1, 2008 when the short term rental ordinance
was put into place until the present, there have been 93 recorded complaints
and violations. In the current version of the Short Term Rental Ordinance, strict
penalties do not exist to encourage compliance. The short term rental
compliance officer estimates that this represents about 50% of the total volume
of complaints over time. An analysis of the recorded complaints is as follows:

Complaint Number | Percent
Too many people in rental 10 10.8%
Too many rentals per year/week 2 2.2%
Neighborhood Notice 10 10.8%
No Insurance 9 9.7%
Permit/Listing/advertising 27 29.0%
No Fire Inspection 1 1.1%
Nuisance/other 7 7.5%
No permit 27 29.0%
93

4.) The staff required to provide necessary enforcement.

In the current operation of the short term rental ordinance, enforcement is
provided by one individual in the Land Use Department and collections are
completed through the Finance Department. One individual is needed to
manage and oversee all aspects of the short term rental program; an additional
enforcement officer would also be needed. The total operational costs for the
short term rental program are estimated to be $350,000 annually. There will be
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an estimated $279,000 in salary and benefits, and $71,000 in operating
expenses. There will be one-time startup costs of $61,000. Additional revenue
collected from new licenses and Lodgers’ Tax would be used to fund staffing,
enforcement, and managerial operations.

5.) The penalty structure for operating without a business license and short term
rental permit.

Staff recommends a strict penalty structure for operating without a short term
rental permit. The first violation would carry an initial $500 penalty and would
include 14 business days for the rental owner to comply with the ordinance and
obtain permits. If action is not taken and the violations continue, then a $250
per day penalty would be assessed and the city would have the authority to put
a lien on the property.

6.) Changes to the code that would produce increased efficiency in operation and
regulation, and greater compliance with adopted regulations.

1. There is a demand for short term rental permits that is not met by the
current regulations due to a limited number of permits. There is a
current waiting list of 67, for short term rental licenses, but as already
documented, it appears there are over 600 short term rentals being
offered and most owners are simply operating without a permit, due to
limited permits and the inability to enforce the cap. Staff recommends
the ordinance be changed from 350 licenses to determine the depth of
the current STR market. However, should the Council wish to keep a
limitation on licenses; then staff would recommend 1000 licenses. The
removal of the cap would appear to satisfy the demand for more short
term rentals and encourage greater compliance with the ordinance. It is
further recommended to require all short term rental owners to register
with the city (as required in section 18-11.6 of the Lodgers’ Tax
Ordinance) and obtain proper licenses and permits.

2. The changes are recommended for a period of 18 months to examine if
the increase in licenses results in greater compliance with the
ordinance. Staff would deliver a report in 18 months to the Mayor and
Governing Body which would outline short term rental permits issued,
compliance and enforcement operations and recommendations moving
forward.

3. Create a Short Term Rental Task Force or Advisory Committee made
up of City Councilors, City Officials, Neighborhood Representatives,
Realtors, Tourism Industry Representatives, and Lodgers’ Group
Representatives to meet monthly throughout the next 18 months. This
group will compile data and deliver a report to the Mayor and Governing
Body at the end of the 18 month period.
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4. Eliminate the current restrictions of 17 rentals per year maximum and no
more than one rental allowed within a 7 consecutive day period. These
are basically unenforceable by the city and complicate the
administration of the short term rental ordinance.

5. Change the structure of the permit fees to a flat $325 per permit plus an
initial application and processing fee of $100. This would change the
current fee schedule as shown below:

Annual Permit Fees*

Short-term Rental Type Current Fee Proposed Fee
§14-6.2A(5)(b)(i) — Primary $0.00 $325.00
Residence; 2 rental periods per year

§14-6.2A(5)(b)(ii) — Accessory $175.00 $325.00
Dwelling Units

§14-6.2A(5)(b)(iii) — Unit(s) on $175.00 $325.00
Contiguous Lot

§14-6.2A(5)(b)(iv) — Resort Units $150.00 $325.00
§14-6.2A(5)(b)(v) — Residential Units $350.00 $325.00

*The annual permit fee shall not be prorated for a portion of the $325.00

year. *Fees apply to all
properties in all
Zoning Districts.

6. Provide a 90 day grace period to allow short term rental owners to come
into compliance without being subject to penalties. Staff would
undertake public notices such as press releases and media
advertisements, and perform an enforcement operation to alert violators
of the ordinance to obtain proper permits.

7. Add a late fee charge of $50 to short term rental permit owners who fail

to renew on time. The charge will allow them 30 days to renew after
March 15.

8. Clarify that there are no transfers of Short Term Rental Permits. If a
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property owner sells a property where a Short Term Rental Permit has
been given; the Short Term Rental Permit is returned to the City of
Santa Fe and therefore does not stay with the property or owner.

9. Include a refund fee within the ordinance so if a short term rental owner
applies and is granted a short term rental permit, but decides to not
pursue the permit and requests a refund, the administrative cost for
refunds be $100.00.

10.All short term rentals, located in all zoning districts of the City, are
required to obtain a permit and pay registration, permitting, and license
fees. This would change current provisions for commercial districts.

11.All short term rentals, regardless of zoning district within the City be
required to pay lodgers’ tax and gross receipts tax.

12.Enforcement penalties’ be increased as suggested in this report. The
first violation would carry an initial $500 penalty and would include 14
business days for the rental owner to comply with the ordinance and
obtain permits. If action is not taken and the violations continue, then a
$250 per day penalty would be assessed and the city would have the
authority to place a lien on the property. These penalties would
encourage greater compliance with the short term rental ordinance.

13.Short term rental owners, who have a valid license and fail to correct
violations or pay proper taxes; risk loss of license in addition to the
penalties’ listed.

14.The Lodgers’ Tax Ordinance be revised to include a definition of “room”
as recommended by the City Attorney to allow staff to address with the
issuance of exemptions.

15.All short term rental owners are required to register their property. As
part of the registration the owner will be required to identify where they
market their rental and apply for an exemption on the collection of the
lodgers’ tax if they are entitled to this under the provisions of the
Lodgers’ Tax Ordinance. Without an approved exemption, all short term
rental owners will be required to collect and remit lodgers’ tax

16. After initial licensure, and for each renewal consider requiring a
notarized self-compliance statement by the owner with regard to fire,
health and safety issues. This would include proof of service for all fire
safety devices including fire extinguishers and smoke detectors. City
would perform random inspections.

17.Execute a Voluntary Collection Agreement with Airbnb. The City and
Airbnb are currently negotiating a Voluntary Collection Agreement
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where Airbnb will collect and remit Lodgers’ Tax on behalf of their hosts
(rental owners). The agreement will provide for an audit opportunity to
ensure that all taxes are being properly collected and submitted. The
agreement would not address GRT collection as this is the City’s
responsibility and further, cannot include taxes submitted to the State.
We anticipate having a finalized agreement for Governing Body
approval within the first quarter of 2016.

A similar agreement with most other referral sites is not probable as
those sites do not typically collect rents on behalf of the owner.

18.Add a provision to the Short Term Rental Ordinance that the City will not
issue a Short Term Rental Permit for properties that are located in an
area where legally binding covenants by a registered Home Owner’s
Association do not allow for short term rentals. The Short Term Rental
Application will be revised to include a question asking if there are any
covenants that do not allow for short term rentals.

19.Add a line to the application that requires the applicant to list where they
advertise or market their short term rental.

20.Require licensed short term rental owners to include their permit
number in all marketing or advertising for their short term rental. This
will enable staff to verify legal short term rentals being advertised.

21. Staff will modify administrative procedures regarding the implementation
of the ordinance in accordance with approved changes.

After the Public input meeting on January 7, the following additional
changes were made to the staff recommendations:

22.The application for a STR permit, along with a listing of permits issued
with the owner’'s name and city of residence will be on a new web site
www.oursantaferental.com. This web site will be maintained by the
STR department with support from TORUISM Santa Fe and the Land
Use departments.

23.Current permits and Short Term Rental use will be grandfathered in,
however in the future, for the protection of the neighborhoods, permits
will not be issued to allow more than two Short Term Rentals in a row in
any residential zoned areas.

24.Short Term Rentals in areas with commercial zoning will be required to
be registered with the city and pay a onetime $100 registration fee;
however a permit will not be required. Advertisement of one of these
Short Term Rentals will require the use of the registration number.
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25.Short Term Rentals in a gated community will be required to be
registered with the city and pay a onetime $100 registration fee;
however a permit will not be required. Advertisement of one of these
Short Term Rentals will require the use of the registration number.

26.Short Term Rentals will not be permitted to be used for non-residential

purposes. This excludes the use of Short Term Rentals for outdoor
events, weddings and the like.

ACTION REQUEST:

Staff requests that the Mayor and Governing Body provide specific direction
on the recommendations made in this report.

ATTACHMENTS:

EXHIBIT A:

2014 Lodgers’ Tax Agreed-upon Procedures Report by Barraclough &
Associates, P.C

EXHIBIT B:
Southwest Planning Report

EXHIBIT C:
Map of Permitted Short Term Rentals and Unpermitted Short Term Rentals

EXHIBIT D:
Current Short Term Rental Ordinance with proposed changes
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