ITEM # 180125

CITY OF SANTA FE

PROFESSIONAL SERVICES AGREEMENT

THIS AGREEMENT is made and entered into by and between the City of Santa
Fe (the "City") and TriWest LLC (the "Contractor"). The date of this Agreement shall be
the date when it is executed by the City and the Contractor, whichever occurs last.

1. SCOPE OF SERVICES

The Contractor shall provide supplies and installation services for the City
as described in Exhibit “A” attached hereto and incorporated herein.

2. STANDARD OF PERFORMANCE; LICENSES

A. The Contractor represents that it possesses the experience and
knowledge necessary to perform the services described under this Agreement.

B. The Contractor agrees to obtain and maintain throughout the term
of this Agreement, all applicable professional and business licenses required by law, for
itself, its employees, agents, representatives and subcontractors.

3. COMPENSATION

A. The City shall pay to the Contractor in full payment for services
rendered, a sum not to exceed one thousand nine hundred fifty five dollars ($1,955.00),
plus applicable gross receipts taxes.

B. The Contractor shall be responsible for payment of gross receipts
taxes levied by the State of New Mexico on the sums paid under this Agreement.

C. Payment shall be made upon receipt and approval by the City of



detailed statements containing a report of services completed. Compensation shall be
paid only for services actually performed and accepted by the City.

4. APPROPRIATIONS

The terms of this Agreement are contingent upon sufficient appropriations
and authorization being made by the City for the performance of this Agreement. If
sufficient appropriations and authorization are not made by the City, this Agreement shall
terminate upon written notice being given by the City to the Contractor. The City's
decision as to whether sufficient appropriations are available shall be accepted by the
Contractor and shall be final.

5. TERM AND EFFECTIVE DATE

This Agreement shall be effective when signed by the City and terminate on
June 30, 2018, unless sooner pursuant to Article 6 below.

6. TERMINATION

A. This Agreement may be terminated by the City upon 10 days
written notice to the Contractor.

(1)  The Contractor shall render a final report of the services
performed up to the date of termination and shall turn over to the City original copies of
all work product, research or papers prepared under this Agreement.

(2) If compensation is not based upon hourly rates for services
rendered, the City shall pay the Contractor for the reasonable value of services
satisfactorily performed through the date Contractor receives notice of such termination,
and for which compensation has not already been paid.

(3) If compensation is based upon hourly rates and expenses,



the Contractor shall be paid for services rendered and expenses incurred through the
date Contractor receives notice of such termination.

7. STATUS OF CONTRACTOR; RESPONSIBILITY FOR PAYMENT OF

EMPLOYEES AND SUBCONTRACTORS

A. The Contractor and its agents and employees are independent
contractors performing professional services for the City and are not employees of the
City. The Contractor, and its agents and employees, shall not accrue leave, retirement,
insurance, bonding, use of City vehicles, or any other benefits afforded to employees of
the City as a result of this Agreement.

B. Contractor shall be solely responsible for payment of wages,
salaries and benefits to any and all employees or subcontractors retained by Contractor
in the performance of the services under this Agreement.

C. The Contractor shall comply with City of Santa Fe Minimum Wage,
Article 28-1-SFCC 1987, as well as any subsequent changes to such article throughout
the term of this Agreement.

8. CONFIDENTIALITY

Any confidential information provided to or developed by the Contractor in
the performance of this Agreement shall be kept confidential and shall not be made
available to any individual or organization by the Contractor without the prior written
approval of the City.

9. CONFLICT OF INTEREST

The Contractor warrants that it presently has no interest and shall not

acquire any interest, direct or indirect, which would conflict in any manner or degree with



the performance of services required under this Agreement. Contractor further agrees
that in the performance of this Agreement no persons having any such interests shall be
employed.

10.  ASSIGNMENT; SUBCONTRACTING

The Contractor shall not assign or transfer any rights, privileges, obligations
or other interest under this Agreement, including any claims for money due, without the
prior written consent of the City. The Contractor shall not subcontract any portion of the
services to be performed under this Agreement without the prior written approval of the
City.

11. RELEASE

The Contractor, upon acceptance of final payment of the amount due under
this Agreement, releases the City, its officers and employees, from all liabilities, claims
and obligations whatsoever arising from or under this Agreement. The Contractor agrees
not to purport to bind the City to any obligation not assumed herein by the City unless the
Contractor has express written authority to do so, and then only within the strict limits of
that authority.

12.  INSURANCE

A. The Contractor, at its own cost and expense, shall carry and
maintain in full force and effect during the term of this Agreement, comprehensive
general liability insurance covering bodily injury and property damage liability, in a form
and with an insurance company acceptable to the City, with limits of coverage in the
maximum amount which the City could be held liable under the New Mexico Tort

Claims Act for each person injured and for each accident resulting in damage to



property. Such insurance shall provide that the City is named as an additional insured
and that the City is notified no less than 30 days in advance of cancellation for any
reason. The Contractor shall furnish the City with a copy of a Certificate of Insurance as
a condition prior to performing services under this Agreement.

B. Contractor shall also obtain and maintain Workers’ Compensation
insurance, required by law, to provide coverage for Contractor's employees throughout
the term of this Agreement. Contractor shall provide the City with evidence of its
compliance with such requirement.

C. Contractor shall maintain professional liability insurance throughout
the term of this Agreement providing a minimum coverage in the amount required under
the New Mexico Tort Claims Act. The Contractor shall furnish the City with proof of
insurance of Contractor's compliance with the provisions of this section as a condition
prior to performing services under this Agreement.

13. INDEMNIFICATION

The Contractor shall indemnify, hold harmless and defend the City from all
losses, damages, claims or judgments, including payments of all attorneys’ fees and
costs on account of any suit, judgment, execution, claim, action or demand whatsoever
arising from Contractor’'s performance under this Agreement as well as the performance
of Contractor's employees, agents, representatives and subcontractors.

14.  NEW MEXICO TORT CLAIMS ACT

Any liability incurred by the City of Santa Fe in connection with this
Agreement is subject to the immunities and limitations of the New Mexico Tort Claims Act,

Section 41-4-1, et. seq. NMSA 1978, as amended. The City and its “public employees” as



defined in the New Mexico Tort Claims Act, do not waive sovereign immunity, do not
waive any defense and do not waive any limitation of liability pursuant to law. No provision
in this Agreement modifies or waives any provision of the New Mexico Tort Claims Act.

15.  THIRD PARTY BENEFICIARIES

By entering into this Agreement, the parties do not intend to create any
right, title or interest in or for the benefit of any person other than the City and the
Contractor. No person shall claim any right, title or interest under this Agreement or seek
to enforce this Agreement as a third party beneficiary of this Agreement.

16. RECORDS AND AUDIT

The Contractor shall maintain, throughout the term of this Agreement and
for a period of three years thereafter, detailed records that indicate the date, time and
nature of services rendered. These records shall be subject to inspection by the City, the
Department of Finance and Administration, and the State Auditor. The City shall have the
right to audit the billing both before and after payment. Payment under this Agreement
shall not foreclose the right of the City to recover excessive or illegal payments.

17.  APPLICABLE LAW; CHOICE OF LAW; VENUE

Contractor shall abide by all applicable federal and state laws and
regulations, and all ordinances, rules and regulations of the City of Santa Fe. In any
action, suit or legal dispute arising from this Agreement, the Contractor agrees that the
laws of the State of New Mexico shall govern. The parties agree that any action or suit
arising from this Agreement shall be commenced in a federal or state court of
competent jurisdiction in New Mexico. Any action or suit commenced in the courts of

the State of New Mexico shall be brought in the First Judicial District Court.



18. AMENDMENT

This Agreement shall not be altered, changed or modified except by an
amendment in writing executed by the parties hereto.

19. SCOPE OF AGREEMENT

This Agreement incorporates all the agreements, covenants, and
understandings between the parties hereto concerning the services to be performed
hereunder, and all such agreements, covenants and understandings have been merged
into this Agreement. This Agreement expresses the entire Agreement and understanding
between the parties with respect to said services. No prior agreement or understanding,
verbal or otherwise, of the parties or their agents shall be valid or enforceable unless
embodied in this Agreement.

20. NON-DISCRIMINATION

During the term of this Agreement, Contractor shall not discriminate
against any employee or applicant for an employment position to be used in the
performance of services by Contractor hereunder, on the basis of ethnicity, race, age,
religion, creed, color, national origin, ancestry, sex, gender, sexual orientation, physical
or mental disability, medical condition, or citizenship status.

21. SEVERABILITY

In case any one or more of the provisions contained in this Agreement or
any application thereof shall be invalid, illegal or unenforceable in any respect, the
validity, legality, and enforceability of the remaining provisions contained herein and any

other application thereof shall not in any way be affected or impaired thereby.



22. NOTICES

Any notices required to be given under this Agreement shall be in writing

and served by personal delivery or by mail, postage prepaid, to the parties at the

following addresses:

City of Santa Fe: Contractor:

Water Division Triwest Fence

P.O. Box 909 110 Denny Road
Santa Fe, NM 87504 Bernalillo, NM 87004

IN WITNESS WHEREOF, the parties have executed this Agreement on the date

set forth below.

CITY OF SANTA FE: CONTRACTOR:
Triwest Fence
%'\ vl—-
BRIAN K. SNYDER, CITY MANAGER NAME/& TITLE ﬂ‘%""km Prestat
DATE:__ O//sz/ogps pate. /G /1§
ATTEST: CRS #: 0!267363009

Business Registration #:

APPROVED AS TO FORM:

A /213

KE'L'EY A/ BRENNAN, CITY ATTORNEY

APPROVED:

"ot Al £ Py S
ADAM JOHNSON, FINANCE DIRECTOR N~

52306.520100 &V
Business Unit Line Item



70: CITY of SANTAFE

| TRIWEST

FENCE®¥

TriWest Fence LLC

110 Denny Road

Bernalillo, NM 87004

Telephone (505) 867-6433

Fax (505) 867-6098

Contractor's License: GB98- 378216

PO BOX 909

Date
12/08/17

ESTIMATOR

Salomon Zamora

SANTA FE, NM 87504

cell 505-25Q-3445

Phone Number

Fax Number E-MAIL ADDRESS:
Project:  waRreHoUSE GATES salomon@triwestfence,com
801 W SAN MATEO Marnager Approval Admin Approval Quote#
SANTA FE, NM 87505
SCOPE OF WORK: TriWest Fence LLC s pleased to submit this proposal for the WORK as listed below:
Item Description Unit Amount
FURNISH AND INSTALL ONE 4' WIDE X 8' TALL WALK GATE $1,955.00

INSTALLED INTO THE EXISTING FENCE LINE,

FURNISH AND INSTALL ONE 6' 6" WIDE X 5' TALL WALK GATE

INSTALLED AT THE EXISTING OPEN AREA.

OPTION: ADD $200.00 TO INSTALL ONE 3' WIDE GATE INTO THE

LARGER 6' 6" WIDE GATE.

EXCLUSIONS:

Taxes, permits, removal of existing fence, grading, clearing fence line, staking fence line, marking private under-
ground lines, grounding, core drilling, trenching, patch work, saw cutting concrete and Access Controls

SPECIAL PROVISIONS:

Price is based on one project mobilization. Additional mobs are $1,200.00/EA

TOTAL PRE-TAX COST: $1,955.00
TAX:  $162.50
TOTAL WITH TAX: $2,117.50

(Sales tax will be added unless proper documentation stating exempt status is provided)

Price is valid for 30 days

TERMS:

{To be determined by Credit Manager)

By signature below, the customer acknowtedges that he/she is duly authorized to sign this agreement, has read

and accepts the Contract terms and conditions set forth on page 2 and inclusive of any attachments,

TRIWEST FENCE LLC

By: SAW‘\ W

Accepted By:

Title:  Salomon Zamora Project Manager

Print Name and Title

By:

(Company Name)

Title:

Print Name and Title
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’ TERMS AND CONDITIONS

General Terms. TriWest Fence LLC or its subsidiary {'CONTRACTOR") agrees to provide the tabor and materials (collectively
the "WORK"} specified on the proposal set forth on the reverse side hereof (the “front page”} within a reasonable time. BUYER agrees to pay the amount shown
in current U.S. funds upon substantial campletion of the wark per the payment terms on the reverse side herecf.

Installation of Fence. Unless otherwise agreed to in writing, BUYER shalt fully cooperate in allowlng CONTRACTORS instaltation of the fence by doing each of the
following: (a) clearing a sufficient working area of all obstructions and removable hazards; (b) surveying, grading, locating and staking the fence line and by verifying
all property Unes and identifying all utitity lines; {c) notifying CONTRACTORS crew of alt potential work area hazards; (d} coordinating CONTRACTOR'S work with the
activities of all other persons at the job site, including others contractors, crews, supervisors, architects and owners; and {e} obtaining all appropriate building permits
or other form of governmental permission. The estimated completion date shall be extended for as long as BUYER fails to comply with this provision, and for alf
delays reasonably beyond CONTRACTOR'S control. BUYER shall be deemed to have accepted the goods and work performed upon payment in full,

Payment, Default and Remedies. If BUYER does not make payment in full upon substantiat completion, CONTRACTOR may pursue any and all coliection activity

it deems necessary to collect on BUYER'S obligation. BUYER shall be responsible for alt costs of collection, inctuding but not limited to, all collection agency charges,
court costs, attorneys’ fees and lien fees, and all costs and attorneys’ fees incurred in coltecting upon any judgment. Interest will accrue on all unpaid balances, tien
expenses, collection expenses and attorneys' fees from the date incurred at the rate of twenty-one percent (21%) per year or at the highest rate allowed by applicable
taw. CONTRACTOR may apply all payment ot portions thereof to any outstanding attorney fees, court costs, collection expenses, interest and principal as
CONTRACTOR, in its sole discretion, deems appropriate. This Agreement shall be construed in accordance with the laws of the State and County in which the

project is located.,

Changes and BUYER'S Cancellation. If BUYER requests any change in the type, quality or quantity of the fencing to be provided by CONTRACTOR hereunder,
BUYER shall pay, in addition to the purchase price shown on the front page, CONTRACTOR’S standard charge for atl additional fence and for such additional tabor
material and travel expenses as are incurred by CONTRACTOR in connection with such change. If, prior to CONTRACTOR'S detivery of the fencing, BUYER

; 4

cancels such delivery of the fencing, BUYER shall he obligated to pay CONTRACTOR, as Liquidated and a restacking fee, but not as-a-penalty, \“‘ T[%

the amount equal to twenty-five percen i tandard charge for all special order.materials. After CONTRACTOR has begun
IVETY o ence, but before instailation hias begun, BUYER may cancel thls Agreement by Paying-CONTRACTOR,-as liquidatad.d and.asa ki

.and transportation fee, but ot asa penalty, the amount equal to fifty percent (50%) of the purchase price shown an the front page.

Cumulative Remedies. To the greatest exterit permitted by applicable law, BUYERS obligation hereunder and all of CONTRACTORS rights and remedies provided

by herein and/or by applicable law, are cumutative, and CONTRACTOR shall be entitled to exercise any and all rights and remedfes. BUYER acknowledges that its obligation
to pay CONTRACTOR is an independent covenant, and BUYER acknowledges that it shall have no offset rights and may not withheld payment of any monies owing to
CONTRACTOR hereunder.. Nothing herein, however, shall be construed to release CONTRACTOR from any obligation which it may owe to BUYER.

Lien Rights. BUYER acknowledges that CONTRACTOR has and may exercise all lien rights against the property upon which the worl is performed. To the
greatest extent permitted by law, BUYER and/or OWNER hereby waive any and all objections to any defects in any such lien documents. Contractor’s exercise
or non-exercise of such lien rights will not alter or amend this Agreement or release any of Buyer's obligations hereunder.

Amendments; Waivers; Entire Agreement. Except by a specific written document executed by the parties hereto, none of the terms, covenants,

representations, warrantles or conditions hereof may be waived, amended, modified, superseded or canceled. Forbearance or delay shall not be deemed a waiver.

A single or partial exercise of any right or remedy shall not prectude further exercise thereof or of any other right or remedy. Any written waiver shall be strictly
construed and shall not be extendable. This Agreement contains the parties' entire understanding and supersedes and replaces all prior and contemporaneous
agreements and understandings, orat written or implied. All documents and instruments created hereafter and concerning this transaction, including any one or more
work orders or purchase orders, shall not prevail over the terms of this Agreement.

Limited Warranty. All goods, supplied are warranted to be fit for the intended purposes for which such goods are used for a period of one (1) year. THERE ARE NG
WARRANTIES WHICH EXTEND BEYOND THE DESCRIPTION OF THE GOODS AND WORK TO BE PERFORMED AS CONTAINED ON THE FRONT PAGE. BUYER shatl

have no claim for incidental, ¢ el ial, special or pi d

Indemnity. To the greatest extent permitted f:y law, BUYER shall indemnify, defend, hold and save CONTRACTOR (end its officers, shareholders, directors, age:
employees, servants and indepenident Cumtractors)-harrmless.from all claims and expenses, including couwwwnﬂmﬂﬁ&s
or property which are related in any manner, directly o 3 nt or to the fence (including T& location) 1 dless of whether the injury or damage
is caused in part by CONTRALTORS-negligert@ 67 any other act or omission of CONTRACTOR or it agents, provided however, that BUYER shall not 58 tbiigated

+o indemmify CONTRACTOR for his sole negtigence or wiltful misconduct.

Successors and Assigns. This Agreement shall be binding upon and shall inure to the benefit of the heirs, personal representatives, successors and assigns of the
parties hereto.

Severability. If any provision of this Agreement is held unenforceable, CONTRACTOR may sever from this Agreement the language which makes such provision
unenforceable and this Agreement shall be construed as if it did not contain the language and the rights and abligations of the parties shall be enforced accordingly.
Alternatively, CONTRACTCR , at its sole option, may cancel this entire Agreement.

Headings. Alt paragraph headings and other headings set forth in this Agreement are for reference only and shall not be considered in interpreting the intent
of the parties with respect to the matters set forth in this Agreement.

Representations and Warranties. Despite any agency capacity, the person signing this Agreement, personally and on behatf of BUYER, warrants and
affirms to CONTRACTOR that the person signing this Agreement for any entity has full authority to do so and to thereby bind such entity.

BUYER MUST HAVE A CURRENT CREDIT APPLICATION ON FILE WITH CONTRACTOR. All credit and financial information provided by BUYER
to Cantractor is true, accurate and complete, contains no materjal omissions, and may be reasonably relied upon by CONTRACTOR.




