Item# 22-0411
Munis Contract# 3203483

CITY OF SANTA FE
GENERAL SERVICES CONTRACT

FOUR-YEAR GENERATOR MAINTENANCE CONTRACT

THIS AGREEMENT is made and entered into by and between the City of Santa Fe, herein after referred to
as the “City”, and Smith Power Products, Inc. herein after referred to as the “Contractor.”

IT IS MUTUALLY AGREED BETWEEN THE PARTIES:

1. Definitions

A. "Products and Services Schedule" refers to the complete list of products and services
offered under this Agreement and the price for each. Product and service descriptions may be amended
with the prior approval of the Agreement Administrator. New products and services shall not be added
to the Products and Services Schedule.

B. "Business Hours" means 8:00 a.m. to 5:00 p.m. Mountain Time.

C. “You” and “your” refers to Smith Power Products, Inc.. “We,” “us” or “our” refers to the
City and whose accounts are created under this Agreement.

2. Scope of Work

The Scope of work for the 4-Year Co-Generation Systems Maintenance Agreement is as follows:

A. Provide a 4-year service contract by a manufacturer-approved provider. Service contract
to include all scheduled, defined engine manufacturer recommended maintenance, services, and
component replacement by factory trained and qualified technicians. Owner personnel shall perform
routine daily, weekly, monthly inspections and services called for in engine manufacturer "Maintenance
Schedules" independent of the number of operating hours. Owner personnel shall perform the following:

1. Routine daily, weekly, monthly inspections, and services as called for in engine
manufacturer "Maintenance Schedules" for the specific equipment. Typical inspections and
services include:

a. Daily visual inspection for coolant, exhaust, and fuel gas leaks; inspection of
vibration dampers; inspect fuel gas piping and drain condensate; inspect heat exchangers
and coolant piping, drain condensate as required; check and maintain strainers and filters.

b. Daily entries and updating of an Operating Logbook.

c. Daily checks of manometer readings at air intake filter housing.

d. Cleaning of air intake housing and replacement of air filter(s) as required.

e. Daily checks of engine oil pressure and replacement of oil filter if required.

f. Weekly ignition voltage inspections and recording of measurements, inspection
and re-gapping of spark plug electrodes as required to accomplish projected replacements
at engine manufacturer’s scheduled intervals.

g. Monitor and draw fuel gas, lube oil, and coolant samples on a scheduled basis.

h. Monitor and add coolant, coolant inhibitor, and lube oil as required.

i. Inspect, clean, and maintain engine starting batteries, cables, and terminals.



j- Inspect coolant levels, pressures, and draw coolant samples quarterly.

k. Replace battery in control module annually.

1. Inspect battery and battery charger and replace as required.

2. Factory trained and qualified technicians shall provide the following services:

a. Perform planned maintenance, inspections, component replacement, minor, and
major overhauls at engine manufacturer recommended 2000 operating hour service
intervals for each engine-generator set.

b. Review Owner daily operating logs.

c. Provide lube oil sample kits for use by Owner to draw oil samples per engine
manufacturer recommendations.

d. Review lube oil samples for Owner and provide comment as required.

e. Conduct coolant testing on an annual basis and provide report to Owner.

f. Inspect engine controls, program settings; download operating systems for trend
analysis and review of system performance.

3. Factory trained and qualified technicians will perform the following inspections and
services at engine manufacturer recommended 2000 operating hour intervals:

a. 2000-4000-6000 intervals:

1) Review Owner daily operating logs.

2) Inspect engine controls, program settings; download operating systems for
trend analysis and review of system performance.

3) Inspect, adjust and record data for:

a) Intake and exhaust valve to valve 1 lifter clearances.

b) Intake and exhaust valve lash adjustments.

c) Intake and exhaust valve stem projection (recession).
4) Inspect rocker arms, valve lifters, adjusting screws, tappets, and lock nuts.
5) Inspect valve cover gaskets and replace as required.
6) Inspect, maintain, and adjustments to ignition systems inclusive of:

a) Inspect and tighten connections and terminals at ignition box.

b) Inspect ignition harness.

c) Inspect ignition pickups for debris, clean as required, inspect
mounting distance.

d) Inspect ignition coils and record ignition voltages.
e) Inspection ignition plug sockets and springs.
f) Inspection, re-gapping, and changing of spark plugs.

g) Inspect and clean crankcase ventilation system, replace filter
cartridge and media.
h) Inspect, clean, adjust, and lubricate regulator rod linkage as
required.
7 Inspect, clean, and adjust throttle valve.
8) Inspect, clean, lubricate, and adjust throttle valve: actuator control rod
assemblies.
9) Perform lube oil and filter changes at defined engine manufacturer

maintenance intervals however subject to lube oil analysis and lube oil condition.
Increased frequency of lube oil changes result in additional charges. Provide all lube oil
including make-up oil for Owner personnel routine maintenance.

10) Inspect plate and frame heat exchangers, measure and record differential
pressures, disassemble, clean, and reassemble heat exchangers as required.

11) Inspect gas train filter and clean filter housing.

12) Inspection of the electrical generator assembly, interior compartments,
assembly, generator bearings, and generator couplings inclusive of:



3.

here.

B. The Contractor shall perform an Initial Assessment and Report and thereafter, perform a Bi-
Annual and Annual maintenance report. The report would inform staff if any major repairs
outside of the maintenance contract are necessary or recommended and when they should
occur. Report on the general condition of the generator and the switching equipment. What
work was performed and what observations were made during the work, (ie. foreign substance

a) Inspect and lubricate generator bearings per manufacturer's
recommendations.

b) Inspect and clean generator compartment, cooling air intake and outlets.

c) Inspect auxiliary wiring for chafing and terminations.

13) Inspect and check varister and rectifier diodes per manufacturer's

recommendations.

in the motor oil). They are typically provided following service.

1.

Bi-Annual Maintenance

Inspection of the enclosure

Check battery electrolyte level and specific gravity

Inspection of drive belts

Inspection of coolant heater

Inspection of battery cables and connections

Inspection of coolant lines and connections

Inspection of any oil leaks, lubrication system hoses, connectors
Inspection of the exhaust system, muffler, exhaust pipe

Check for any fuel leaks; inspection of fuel system hoses, connectors
Clean/replace air cleaner units

Inspection of air induction connections and piping

Inspection of DC electrical system, control panel, accessories
Inspection of AC wiring, accessories

Control/transfer system inspection

Recommendations and report

Annual Maintenance

Change: oil and filter, fuel filter, air filter, spark plugs
Clean crankcase breather

Check coolant concentration

Flush cooling system as needed

Perform annual load bank testing

Fuel testing and reconditioning

Remove any water from fuel tank

Compensation

The City shall pay to the Contractor based upon fixed prices for each Deliverable item as listed



Deliverable item: U/I (unit of issue) Price
4 year Maintenance Agreement

MTU 250 kW Biogas Co-Generation

Units and Related Systems 1 Lump Sum $1,313,568.00

4 year Maintenance Agreement for
4 Standby Backup Facility Generator
Units and related Systems 1 Lump Sum $ 58,000.00

The total compensation under this Agreement shall not exceed one million three hundred seventy one
thousand five hundred sixty eight dollars ($1,371,568.00) excluding New Mexico gross receipts tax.

4. Payment Provisions

All payments under this Agreement are subject to the following provisions.

A. Acceptance - In accordance with Section 13-1-158 NMSA 1978, the City shall
determine if the product or services provided meet specifications. Until the products
or services have been accepted in writing by the City, the City shall not pay for any
products or services. Unless otherwise agreed upon between the City and the
Contractor, within thirty (30) days from the date the City receives written notice
from the Contractor that payment is requested for services or within thirty (30) days
from the receipt of products, the City shall issue a written certification (by letter or
email) of complete or partial acceptance or rejection of the products or services.
Unless the City gives notice of rejection within the specified time period, the
products or services will be deemed to have been accepted.

B. Payment of Invoice - Upon acceptance that the products or services have
been received and accepted, payment shall be tendered to the Contractor within
thirty (30) days after the date of invoice. After the thirtieth day from the date that
written certification of acceptance is issued, late payment charges shall be paid on
the unpaid balance due on the contract to the Contractor at the rate of 1.5 % per
month. Contractor may submit invoices for payment no more frequently than
monthly. Payment will be made to the Contractor's designated mailing address.
Payment on each invoice shall be due within 30 days from the date of the
acceptance of the invoice. The City agrees to pay in full the balance shown on each
account’s statement, by the due date shown on said statement.

5. Term

THIS AGREEMENT SHALL NOT BECOME EFFECTIVE UNTIL APPROVED IN WRITING
BY THE CITY. This Agreement shall begin on date approved by the City, and end on June 30, 2026.
The City reserves the right to renew the contract on an annual basis by mutual Agreement not exceed a

total of four years in accordance with NMSA 1978, §§ 13-1-150 through 152.

6. Default and Force Majeure

The City reserves the right to cancel all or any part of any orders placed under this contract
without cost to the City, if the Contractor fails to meet the provisions of this contract and, except as
otherwise provided herein, to hold the Contractor liable for any excess cost occasioned by the City due



to the Contractor's default. The Contractor shall not be liable for any excess costs if failure to perform
the order arises out of causes beyond the control and without the fault or negligence of the Contractor;
such causes include, but are not restricted to, acts of God or the public enemy, acts of the State or
Federal Government, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes,
unusually severe weather and defaults of sub-contractors due to any of the above, unless the City shall
determine that the supplies or services to be furmished by the sub-contractor were obtainable from other
sources in sufficient time to permit the Contractor to meet the required delivery scheduled. The rights
and remedies of the City provided in this paragraph shall not be exclusive and are in addition to any
other rights now being provided by law or under this contract.

7. Termination

A. Grounds. The City may terminate this Agreement for convenience or cause. The
Contractor may only terminate this Agreement based upon the City’s uncured, material breach of this
Agreement.

B. Notice; City Opportunity to Cure.

1) Except as otherwise provided in Paragraphs 7.A and 17, the City shall give
Contractor written notice of termination at least thirty (30) days prior to the intended date of termination.

2) Contractor shall give City written notice of termination at least thirty (30) days
prior to the intended date of termination, which notice shall (i) identify all the City’s material breaches
of this Agreement upon which the termination is based and (ii) state what the City must do to cure such
material breaches. Contractor’s notice of termination shall only be effective (i) if the City does not cure
all material breaches within the thirty (30) day notice period or (ii) in the case of material breaches that
cannot be cured within thirty (30) days, the City does not, within the thirty (30) day notice period, notify
the Contractor of its intent to cure and begin with due diligence to cure the material breach.

3) Notwithstanding the foregoing, this Agreement may be terminated immediately
upon written notice to the Contractor (i) if the Contractor becomes unable to perform the services
contracted for, as determined by the City; (ii) if, during the term of this Agreement, the Contractor is
suspended or debarred by the City; or (iii) the Agreement is terminated pursuant to Paragraph 17,
“Appropriations”, of this Agreement.

C. Liability. Except as otherwise expressly allowed or provided under this Agreement, the
City’s sole liability upon termination shall be to pay for acceptable work performed prior to the
Contractor’s receipt or issuance of a notice of termination; provided, however, that a notice of
termination shall not nullify or otherwise affect either party’s liability for pre-termination defaults under
or breaches of this Agreement. The Contractor shall submit an invoice for such work within thirty (30)
days of receiving or sending the notice of termination. THIS PROVISION IS NOT EXCLUSIVE AND
DOES NOT WAIVE THE CITY'S OTHER LEGAL RIGHTS AND REMEDIES CAUSED BY THE
CONTRACTOR'S DEFAULT/BREACH OF THIS AGREEMENT.

8. Amendment

A. This Agreement shall not be altered, changed or amended except by instrument in writing
executed by the parties hereto and all other required signatories.

B. If the City proposes an amendment to the Agreement to unilaterally reduce funding due to
budget or other considerations, the Contractor shall, within thirty (30) days of receipt of the proposed
Amendment, have the option to terminate the Agreement, pursuant to the termination provisions as set
forth in Paragraph 7 herein, or to agree to the reduced funding.



9. Status of Contractor

The Contractor, and Contractor’s agents and employees, are independent Contractors for the City
and are not employees of the City. The Contractor, and Contractor’s agents and employees, shall not
accrue leave, retirement, insurance, bonding, use of City vehicles, or any other benefits afforded to
employees of the City as a result of this Agreement. The Contractor acknowledges that all sums
received hereunder are personally reportable by the Contractor for income tax purposes, including
without limitation, self-employment tax and business income tax. The Contractor agrees not to purport
to bind the City unless the Contractor has written authority to do so, and then only within the strict limits
of that authority.

10. Assignment

The Contractor shall not assign or transfer any interest in this Agreement or assign any claims for
money due or to become due under this Agreement without the prior written approval of the City.

11.  Subcontracting

The Contractor shall not subcontract any portion of the services to be performed under this
Agreement without the prior written approval of the City. No such subcontract shall relieve the primary
Contractor from its obligations and liabilities under this Agreement, nor shall any subcontract obligate
direct payment from the City.

12. Non-Collusion

In signing this Agreement, the Contractor/Contractor certifies the Contractor/Contractor has not,
either directly or indirectly, entered into action in restraint of free competitive bidding in connection
with this offer submitted to the City.

13. Inspection of Plant

The City may inspect, at any reasonable time during Contractor’s regular business hours and
upon prior written notice, the Contractor’s plant or place of business, or any subcontractor’s plant or
place of business, which is related to the performance of this contract.

14. Commercial Warranty

The Contractor agrees that the tangible personal property or services furnished under this
Agreement shall be covered by the most favorable commercial warranties the Contractor gives to any
customer for such tangible personal property or services, and that the rights and remedies provided
herein shall extend to the City and are in addition to and do not limit any rights afforded to the City by
any other clause of this order. Contractor agrees not to disclaim warranties of fitness for a particular
purpose or merchantability.

15.  Condition of Proposed Items

Where tangible personal property is a part of this Agreement, all proposed items are to be NEW
and of most current production, unless otherwise specified.



16. Records and Audit

During the term of this Agreement and for three years thereafter, the Contractor shall maintain
detailed records pertaining to the services rendered and products delivered. These records shall be
subject to inspection by the City, the State Auditor and other appropriate state and federal authorities.
The City shall have the right to audit billings both before and after payment. Payment under this
Agreement shall not foreclose the right of the City to recover excessive or illegal payments.

17. Appropriations

The terms of this Agreement, and any orders placed under it, are contingent upon sufficient
appropriations and authorization being made by the City Council for the performance of this Agreement.
If sufficient appropriations and authorization are not made by the legislature, this Agreement, and any
orders placed under it, shall terminate upon written notice being given by the City to the Contractor.

The City's decision as to whether sufficient appropriations are available shall be accepted by the
Contractor and shall be final. If the City proposes an amendment to the Agreement to unilaterally reduce
funding, the Contractor shall have the option to terminate the Agreement or to agree to the reduced
funding, within thirty (30) days of receipt of the proposed amendment.

18. Release

The Contractor, upon final payment of the amount due under this Agreement, releases the City,
its officers and employees, from all liabilities, claims and obligations whatsoever arising from or under
this Agreement. The Contractor agrees not to purport to bind the City, unless the Contractor has express
written authority to do so, and then only within the strict limits of that authority.

19. Confidentiality

Any confidential information provided to or developed by the Contractor in the performance of this
Agreement shall be kept confidential and shall not be made available to any individual or organization
by the Contractor without prior written approval by the City.

20. Conflict of Interest

A. The Contractor represents and warrants that it presently has no interest and,

during the term of this Agreement, shall not acquire any interest, direct or indirect, which would
conflict in any manner or degree with the performance or services required under the Agreement. The
Contractor shall comply with any applicable provisions of the New Mexico Governmental Conduct Act
and the New Mexico Financial Disclosures Act.

B. The Contractor further represents and warrants that it has complied with, and, during the
term of this Agreement, will continue to comply with, and that this Agreement complies with all applicable
provisions of the Governmental Conduct Act, Chapter 10, Article 16 NMSA 1978.

C. Contractor’s representations and warranties in Paragraphs A and B of this Paragraph are
material representations of fact upon which the City relied when this Agreement was entered into by the
parties. Contractor shall provide immediate written notice to the City if, at any time during the term of
this Agreement, Contractor leams that Contractor’s representations and warranties in Paragraphs A and B
of this Paragraph 20 were erroneous on the effective date of this Agreement or have become erroneous by
reason of new or changed circumstances. If it is later determined that Contractor’s representations and



warranties in Paragraphs A and B of this Paragraph 20 were erroneous on the effective date of this
Agreement or have become erroneous by reason of new or changed circumstances, in addition to other
remedies available to the City and notwithstanding anything in the Agreement to the contrary, the City
may immediately terminate the Agreement.

D. All terms defined in the Governmental Conduct Act have the same meaning in this
section.

21.  Approval of Contractor Representative(s)

The City reserves the right to require a change in Contractor representative(s) if the assigned
representative(s) are not, in the opinion of the City, adequately serving the needs of the City.

22. Scope of Agreement; Merger

This Agreement incorporates all the agreements, covenants, and understandings between the
parties hereto concerning the subject matter hereof, and all such covenants, agreements and
understandings have been merged into this written Agreement. No prior agreements or understandings,
verbal or otherwise, of the parties or their agents shall be valid or enforceable unless embodied in this
Agreement.

23.  Notice
The Procurement Code, Sections 13-1-28 through 13-1-199 NMSA 1978, imposes civil and
criminal penalties for its violation. In addition, the New Mexico criminal statutes impose felony

penalties for bribes, gratuities and kickbacks.

24.  Equal Opportunity Compliance

The Contractor agrees to abide by all federal and state laws, and local Ordinances,
pertaining to equal employment opportunity. In accordance with all such laws, rules, and regulations,
the Contractor agrees to assure that no person in the United States shall on the grounds of race, religion,
color, national origin, ancestry, sex, age, physical or mental handicap, or serious medical condition,
spousal affiliation, sexual orientation or gender identity, be excluded from employment with or
participation in, be denied the benefits of, or be otherwise subjected to discrimination under any
program or activity performed under this Agreement. If Contractor is found not to be in compliance
with these requirements during the life of this Agreement, Contractor agrees to take appropriate steps to
correct these deficiencies.

25. Indemnification

The Contractor shall hold the City and its employees harmless and shall indemnify the City and
its employees against any and all claims, suits, actions, liabilities and costs of any kind, including
attorney's fees for personal injury or damage to property arising from the acts or omissions of the
Contractor, its agents, officers, employees or subcontractors. The Contractor shall not be liable for any
injury or damage as a result of any negligent act or omission committed by the City, its officers or
employees.



26. New Mexico Tort Claims Act

Any liability incurred by the City of Santa Fe in connection with this Agreement is subject to the
immunities and limitations of the New Mexico Tort Claims Act, Section41-4-1, et. seq. NMSA 1978, as
amended. The City and its “public employees™ as defined in the New Mexico Tort Claims Act, do not
waive sovereign immunity, do not waive any defense and do not waive any limitation of liability pursuant
to law. No provision in this Agreement modifies or waives any provision of the New Mexico Tort Claims
Act.

27. Applicable Law

The laws of the State of New Mexico shall govern this Agreement, without giving effect to its
choice of law provisions. Venue shall be proper only in a New Mexico court of competent jurisdiction in
accordance with NMSA 1978, § 38-3-2.By execution of this Agreement, Contractor acknowledges and
agrees to the jurisdiction of the courts of the State of New Mexico over any and all lawsuits arising under
or out of any term of this Agreement.

28. Limitation of Liability

The Contractor's liability to the City, for any cause whatsoever shall be limited to the purchase
price paid to the Contractor for the products and services that are the subject of the City’s, claim. The
foregoing limitation does not apply to paragraph 25 of this Agreement or to damages resulting from
personal injury caused by the Contractor's negligence.

29. Incorporation by Reference and Precedence

If this Agreement has been procured pursuant to a request for Bids, this Agreement is derived
from (1) the request for Bid, (including any written clarifications to the request for Bids and any City
response to questions); (2) the Contractor’s best and final offer; and (3) the Contractor’s response to the
request for Bids.

In the event of a dispute under this Agreement, applicable documents will be referred to for the
purpose of clarification or for additional detail in the following order of precedence: (1) amendments to
the Agreement in reverse chronological order; (2) the Agreement, including the scope of work and all
terms and conditions thereof; (3) the request for Bids, including attachments thereto and written
responses to questions and written clarifications; (4) the Contractor’s best and final offer if such has
been made and accepted by the City; and (5) the Contractor’s response to the request for Bids.

30. Workers’ Compensation

The Contractor agrees to comply with state laws and rules applicable to workers’ compensation
benefits for its employees. If the Contractor fails to comply with the Workers’ Compensation Act and
applicable rules when required to do so, this Agreement may be terminated by the City.

31. Inspection

If this contract is for the purchase of tangible personal property (goods), final inspection and
acceptance shall be made at Destination. Tangible personal property rejected at Destination for non-
conformance to specifications shall be removed at Contractor’s risk and expense promptly after notice of
rejection and shall not be allowable as billable items for payment.



32. Inspection of Services

If this contract is for the purchase of services, the following terms shall apply.

A. Services, as used in this Article, include services performed, workmanship, and
material fumished or utilized in the performance of services.
B. The Contractor shall provide and maintain an inspection system acceptable to the

City covering the services under this Agreement. Complete records of all inspection work performed by
the Contractor shall be maintained and made available to the City and for as long thereafter as the
Agreement requires. The City has the right to inspect and test all services contemplated under this
Agreement to the extent practicable at all times and places during the term of the Agreement. The City
shall perform inspections and tests in a manner that will not unduly delay or interfere with Contractor’s
performance.

C. Ifthe City performs inspections or tests on the premises of the Contractor or a
subcontractor, the Contractor shall fumish, and shall require subcontractors to furnish, at no
increase in contract price, all reasonable facilities and assistance for the safe and convenient
performance of such inspections or tests.

D. If any part of the services do not conform with the requirements of this
Agreement, the City may require the Contractor to re-perform the services in conformity
with the requirements of this Agreement at no increase in contract amount. When the defects
in services cannot be corrected by re-performance, the City may:

(1) require the Contractor to take necessary action(s) to ensure that future
performance conforms to the requirements of this Agreement; and
(2)  reduce the contract price to reflect the reduced value of the
services performed.
E. If the Contractor fails to promptly re-perform the services or to take the
necessary action(s) to ensure future performance in conformity with the requirements of this Agreement,
the City may:
(1) by contract or otherwise, perform the services and charge to the
Contractor any cost incurred by the City that is directly related to the performance of
such service; or
(2) terminate the contract for default.

33. Insurance

If the services contemplated under this Agreement will be performed on or in City facilities or
property, Contractor shall maintain in force during the entire term of this Agreement, the following
insurance coverage(s), naming the City as additional insured.

A. Commercial General Liability insurance shall be written on an occurrence basis
and be a broad as ISO Form CG 00 01 with limits not less than $2,000,000 per occurrence and
$2,000,000 in the aggregate for claims against bodily injury, personal and advertising injury, and
property damage. Said policy shall include broad form Contractual Liability coverage and be
endorsed to name the City of Santa Fe their officials, officers, employees, and agents as
additional insureds.

B. Broader Coverage and Limits. The insurance requirements under this
Agreement shall be the greater of (1) the minimum coverage and limits specified in this
Agreement, or (2) the broader coverage and maximum limits of coverage of any insurance policy
or proceeds available to the Named Insured. It is agreed that these insurance requirements shall



not in any way act to reduce coverage that is broader or that includes higher limits than the
minimums required herein. No representation is made that the minimum insurance requirements
of this Agreement are sufficient to cover the obligations of Contractor hereunder.

C. Contractor shall maintain the above insurance for the term of this Agreement and
name the City as an additional insured and provide for 30 days cancellation notice on any
Certificate of Insurance form fumished by Contractor. Such certificate shall also specifically
state the coverage provided under the policy is primary over any other valid and collectible
insurance and provide a waiver of subrogation.

34. Impracticality of Performance

A party shall be excused from performance under this Agreement for any period that the party is
prevented from performing as a result of an act of God, strike, war, civil disturbance, epidemic, or court
order, provided that the party has prudently and promptly acted to take any and all steps that are within
the party's control to ensure performance. Subject to this provision, such non-performance shall not be
deemed a default or a ground for termination.

35. Invalid Term or Condition

If any term or condition of this Agreement shall be held invalid or unenforceable, the remainder
of this Agreement shall not be affected and shall be valid and enforceable.

36. Enforcement of Agreement

A party's failure to require strict performance of any provision of this Agreement shall not
waive or diminish that party's right thereafter to demand strict compliance with that or any other
provision. No waiver by a party of any of its rights under this Agreement shall be effective unless
express and in writing, and no effective waiver by a party of any of its rights shall be effective to waive
any other rights.

37.  Patent, Copyright and Trade Secret Indemnification

A. The Contractor shall defend, at its own expense, the City against any claim that any
product or service provided under this Agreement infringes any patent, copyright to trademark in the
United States or Puerto Rico, and shall pay all costs, damages and attorneys’ fees that a court finally
awards as a result of any such claim. In addition, if any third party obtains a judgment against the City
based upon Contractor’s trade secret infringement relating to any product or services provided under this
Agreement, the Contractor agrees to reimburse the City for all costs, attorneys’ fees and amount of the
judgment. To qualify for such defense and or payment, the City shall:

1) give the Contractor prompt written notice within 48 hours of any claim;
2) allow the Contractor to control the defense of settlement of the claim; and
3) cooperate with the Contractor in a reasonable way to facilitate the defense
or settlement of the claim.

B. If any product or service becomes, or in the Contractor’s opinion is likely to
become the subject of a claim of infringement, the Contractor shall at its option and expense:

1) provide the City the right to continue using the product or service and fully
indemnify the City against all claims that may arise out of the City’s use of the product or service;
2) replace or modify the product or service so that it becomes non-infringing; or,



3) accept the return of the product or service and refund an amount equal to the
value of the returned product or service, less the unpaid portion of the purchase price and any other
amounts, which are due to the Contractor. The Contractor’s obligation will be void as to any product or
service modified by the City to the extent such modification is the cause of the claim.

38.  Survival

The Agreement paragraphs titled “Patent, Copyright, Trademark, and Trade Secret
Indemnification; Indemnification; and Limit of Liability” shall survive the expiration of this Agreement.
Software licenses, leases, maintenance and any other unexpired Agreements that were entered into under

the terms and conditions of this Agreement shall survive this Agreement.

39. Disclosure Regarding Responsibility

A. Any prospective Contractor and any of its Principals who enter into a contract
greater than sixty thousand dollars ($60,000.00) with any City for professional services, tangible
personal property, services or construction agrees to disclose whether the Contractor, or any
principal of the Contractor’s company is presently debarred, suspended, proposed for debarment,
or declared ineligible for award of contract by any federal entity, state agency or local public
body.

B. Principal, for the purpose of this disclosure, means an officer, director, owner, partner, or
a person having primary management or supervisory responsibilities within a business entity or related
entities.

C. The Contractor shall provide immediate written notice to the City if, at any time during the
term of this Agreement, the Contractor leamns that the Contractor’s disclosure was at any time erroneous
or became erroneous by reason of changed circumstances.

D. A disclosure that any of the items in this requirement exist will not necessarily
result in termination of this Agreement. However, the disclosure will be considered in the
determination of the Contractor’s responsibility and ability to perform under this
Agreement. Failure of the Contractor to furnish a disclosure or provide additional information as
requested will be grounds for immediate termination of this Agreement pursuant to the
conditions set forth in Paragraph 7 of this Agreement.

E. Nothing contained in the foregoing shall be construed to require establishment of
a system of records in order to render, in good faith, the disclosure required by this
document. The knowledge and information of a Contractor is not required to exceed that which
is the normally possessed by a prudent person in the ordinary course of business dealings.

F. The disclosure requirement provided is a material representation of fact upon
which reliance was placed when making an award and is a continuing material representation of
the facts during the term of this Agreement. If during the performance of the contract, the
Contractor is indicted for or otherwise criminally or civilly charged by any govemment entity
(federal, state or local) with commission of any offenses named in this document the Contractor
must provide immediate written notice to the City. If it is later determined that the Contractor
knowingly rendered an erroneous disclosure, in addition to other remedies available to the
Govemment, the City may terminate the involved contract for cause. Still further the City may
suspend or debar the Contractor from eligibility for future solicitations until such time as the



matter is resolved to the satisfaction of the City.

40.  Suspension, Delay or Interruption of Work

The City may, without cause, order the Contractor, in writing, to suspend, delay or
interrupt the work in whole or in part for such period of time as the City may determine. The contract
sum and contract time shall be adjusted for increases in cost and/or time associated with Contractor’s
compliance therewith. Upon receipt of such notice, Contractor shall leave the jobsite and any
equipment in a safe condition prior to departing. Contractor must assert rights to additional
compensation within thirty (30) days after suspension of work is lifted and return to work is authorized.
Any compensation requested for which entitlement is granted and the contract sum adjusted, shall have
profit included (for work completed) and for cost only (not profit) for Contractor costs incurred directly
tied to the suspension itself and not otherwise covered by Contract remedy. Any change in Total
Compensation must be reflected in an Amendment executed pursuant to Section 8 of this Agreement.

4]1.  Notification

Either party may give written notice to the other party in accordance with the terms of this
Paragraph. Any written notice required or permitted to be given hereunder shall be deemed to have been
given on the date of delivery if delivered by personal service or hand delivery or three (3) business days
after being mailed.

To the City:

Wastewater Management Division
73 Paseo Real

Santa Fe, NM 87507

To the Contractor:

Smith Power Products, Inc.
3065 W. California Ave
Salt Lake City, UT 84104

Either party may change its representative or address above by written notice to the other in
accordance with the terms of this Paragraph. The carrier for mail delivery and notices shall be the agent
of the sender.

To the Contractor:

Smith Power Products, Inc.
3065 W. California Ave
Salt Lake City, UT 84104

42. Succession

This Agreement shall extend to and be binding upon the successors and assigns of the parties.



IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date of the signature by
the required approval authorities below.

CITY OF SANTA FE: CONTRACTOR:
Smith Power Products, Inc.

W SEE ATTACHED

ALAN WEBBER, MAYOR NAME
DATE: Sep 6, 2022
TITLE
DATE:
CRS#
Registration #

ATTEST: 7
KRISTINE BUSTOS MIHELCIC, CITY CLERK

GB MTG 08/31/2022

CITY ATTORNEY’S OFFICE:

2

Marcos Martinez (Jun 20, 2022 07:59 MDT)

SENIOR ASSISTANT CITY ATTORNEY

APPROVED FOR FINANCES:

Aoy Lotero

Alexis Lotero (Sep 5,2022 21:04 MDT)

ALEXIS LOTERO, INERIM FINANCE DIRECTOR

5000375..572970
Org.Name/Org.#



IN WITNESS WHEREOF, the Partics have exccuted this Agreement as of the date of the signature by

the required approval authoritics below.

CITY OF SANTA FI:

ALAN WEBBER, MAYOR

DATL:

ATTEST:

KRISTINE BUSTOS MIIELCIC, CITY CLERK

CITY ATTORNEY’S OFFICI::

WZ__

SENIOR ASSISTANT CITY ATTORNEY

APPROVLED FOR FINANCIES:

CONTRACTOR:

Mg Socllarn Diiiton
TITLE

DATE: [ 7I§- 2
CrS#02-0% g G~ %

Registration # 233 ,9 0

ALEXIS LOTERO, INERIM FINANCE DIRECTOR

5000375..572970
'Org.Name/Org.#



Approximately one quarter of the total bid amount will be invoiced each year over the 4-year contract
period.

Bidders Total Base Bid Amount
Smith Power Products $1,371,568.00
PROCUREMENT METHOD:

The procurement method is ITB # 22/38/B —Wastewater Management Division, Paseo Real WWRF 4-Year
Generator Maintenance Agreement

CONTRACT NUMBER:
The FY23 Munis contract number is __3203483

FUNDING SOURCE:
Funds will be available upon approval of the FY 2023 BAR in the amount of $1,487,294.05

The funding source is:

Fund Name/Number: WWMD / Enterprise Fund / 500
Munis Org Name/Number: CIP/ 5000375

Munis Object Name/Number: WIP Construction/572970

ACTION REQUESTED:

The Wastewater Management Division recommends:

1. Award of the bid and approval to contract with Smith Power Products, Inc. in the amount of
$1,371,568.00 plus nmgrt (LONE BID) for a Four-Year Generator Maintenance Contract for the
Paseo Real WWRF.

2. Approval of the FY 2023 BAR Increase in the amount of $1,487,294.05?

Attachment:
1. Budget Adjustment Request
2. General Services Agreement
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