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Item #: _____________________ 
Munis Contract #: ______________ 

RFP#: 24001 
CITY OF SANTA FE

PROFESSIONAL SERVICES CONTRACT
 

THIS CONTRACT is made and entered into by and between the City of Santa Fe, New Mexico, hereinafter 
referred to as the “City,” and WHPacific, Inc., hereinafter referred to as the “Contractor,” and is effective as of 
the date set forth below upon which it is executed by the Parties. 
 

RECITALS
 

WHEREAS, the Chief Procurement Officer of the City has made the determination that this Agreement 
is in accordance with the provisions of the New Mexico Procurement Code (NMSA 1978, 13-1-28 et seq.) 
pursuant to NMSA 1978, section 13-1-111; and  

WHEREAS, the Contractor is one of such requisite knowledge and qualifications and is willing to 
engage with the City for professional services, in accordance with the terms and conditions hereinafter set out, 
and the Contractor understanding and consenting to the foregoing is willing to render such professional services 
as outlined in the Agreement; and 

 

The City and the Contractor hereby agree as follows: 

 
1. Scope of Work 
The Contractor shall provide the following services-for the City: 

The Professional Engineer (PE) shall provide On-Call General Engineering Services and Construction 
Management Services for the design and construction of roadway, trail, drainage, facility, utility and 
traffic design. Once the City identifies a need, the City will issue a written task order to the PE that will 
detail required services. Upon receiving the City's request for services, the PE shall provide the City with 
an estimate of hours required to do the work and the parties will negotiate the tasks for each project  on a 
project-by-project basis. The PE may also be required to do the project  in phases. Where a project 
proceeds in phases based on the development model used by the City, the PE shall provide the work 
estimate for each phase. 
 
Work estimates shall be based on producing the deliverables described in the development model below 
for the tasks or phase(s) in the task order.  
 
1. PROJECT DEVELOPMENT PHASES
 
 a. Phase 1 - Project Scoping 

The PE will review available data, define project scope, conduct scoping field review, and write 
scoping report in accordance with guidelines of the New Mexico Department of Transportation. 
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1. Phase 1 Activities: 

i. Understanding and documenting existing conditions, environmental, and right-of 
way needs;  

ii.  Identifying design parameters for the project;  
iii. Documenting safety considerations;  
iv. Describing proposed improvements;  

      v. Conducting a preliminary field review meeting; and  
vi. Developing a preliminary engineer’s estimate.  

 
2.  Phase 1 Deliverables  

a. Scoping Report 
 The following defines the required contents of the Scoping Report. The PE should 

evaluate all items listed below but some elements may not apply based on the project 
type.   

 
i. Project Summary/General Description 

a) Project data 
 Control number 
 Type of work 
 Project purpose and need 
 Location description 
 Posted route 
 Milepost (coordinates and/or intersections) 
 Project length 
 NMDOT district 
 County 
 Roadway functional classification 
 Terrain type 
 Fiscal year (study, design, construction) and project Termination Date 

Program (funding category)
b) Site description (beginning of project to end of project)
c) Survey requirements (location and/or property survey)
d) Right-of-way requirements 
e) Environmental Level of Effort (ELOE)
f) Estimated project development time (from scoping to letting) all within 

agreement contract time; and
g) Estimated project construction schedule and budget

ii. Existing Conditions (where applicable)
a) Typical road section

Driving lanes per direction
Auxiliary lanes (acceleration, deceleration, and turning lanes) and medians
Shoulders (including rumble strips/stripes) and/or curb and gutter
Surfacing tapers
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Multi-modal facilities (including transit, pedestrian and bicycle facilities)
b) Roadside slopes
c) Geotechnical conditions 
d) Surfacing type and condition 
e) Horizontal alignment 
f) Vertical alignment 
g) Major and minor roadway intersections 
h) Right-of-way width  
i) Major structures (> 20-foot span) 
j) Other structures (< 20-foot span, may include fencing, retaining walls, cattle 

guards, concrete box culverts, safety barriers, etc.) 
k) Roadway lighting 
l) Traffic control and management devices (traffic signals, intelligent 

transportation system (ITS) equipment, special traffic signs, etc.) 
m) Utilities (inventory and owners) 
n) Environmental factors 
o) Posted speed limit and design speed 
p) Driveway and entrances (inventory) 
q) Level of service (traffic volume and fleet characteristics) 
r) Facilities and compliance with the Americans with Disabilities Act (ADA)
s) Railroad facilities (identify, should include railroad right-of-way, crossings, 

etc.) 
t) Erosion control and landscaping installations 
u) School crossings 
v) Safety considerations 

 
iii. Proposed Improvements 

a) Typical section (including surfacing type and thickness) 
b) Major structures 
c) Other structures 
d) Horizontal alignment 
e) Vertical alignment 
f) Intersections 
g) Turnouts 
h) Safety 
i) Drainage and erosion control 
j) Design exceptions/ variances 
k) Detours and traffic control 
l) Warrants and signalization 
m) Landscaping and irrigation 
n) ADA/ pedestrian/ bicycle 
o) Special issues or unique project elements 

 
iv. Factors Affecting Project Development and Schedule 

a) Survey requirements 
b) Environmental requirements and certification 

 Archaeological requirements 
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Historic preservation requirements (include the State Historic Preservation 
Officer (SHPO) or Tribal Historic Preservation Officer (THPO)
Hazardous materials investigations
Right-of-way (ROW) considerations and certification 
Utility relocations and/or hookups and utility certification 

 Outside agency involvement and coordination 
 Railroad facilities and certification  
 ITS facilities and certification 

 
b. Conceptual Design 

Contractor shall inquire with the Director of Public Works to determine whether an Early 
Neighborhood Notification (“ENN”) Meeting will be held for the project.  If an ENN is 
to be held, Contractor shall develop a conceptual design based on the Project Scoping 
Report, and may be directed to present the conceptual design to the Public via the ENN
Meeting described below. Conceptual design can be simply a series of sketches, ideas 
and explorations, or it can go to considerable depth, including design illustrations, 
indicative plans, sections and elevations and 3D models of a development approach. 

 
c. ENN Meeting  

An ENN is required for certain types of city capital improvement projects requiring 
review by the governing body as follows:

i. Facility plans for municipal facilities or services, including wastewater, solid waste, 
potable water and airport facilities.

ii. New projects or projects to expand or extend service to new service areas included 
in the capital improvement plan or general plan.

iii. Any new road construction or reconstruction of an existing road that materially 
expands capacity. 

iv. Projects funded out of capital impact fee funds.
v. Any new park or reconstruction or expansion of an existing park that exceeds one 

acre in size or one hundred and fifty thousand dollars ($150,000) in cost. 
vi. Construction of a new building or structure at a park or placement of new lighting 

at a park that exceeds one hundred and fifty thousand dollars ($150,000) in cost. 
 
   See APPENDIX A for the ENN Requirements. 
 

b.  Phase II – Preliminary Design (30% Design) 
 

Preliminary design defines the general project location and design concepts. It includes, but is 
not limited to, preliminary engineering and other activities and analyses, such as environmental 
assessments, topographic surveys, metes and bounds surveys, geotechnical investigations, 
hydrologic analysis, hydraulic analysis, utility engineering, traffic studies, financial plans, 
revenue estimates, hazardous materials assessments, general estimates of the types and 
quantities of materials, and other work needed to establish parameters for the final design. 
Preliminary design should focus on establishing the horizontal and vertical alignments, typical 
section, and drainage and structural needs to a level sufficient to establish the project footprint.  
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Contractor shall develop a preliminary design to the standard of the NMDOT for a 30% level 
of completion. 

1.  Phase 2 Activities 
     The following activities should be initiated, if applicable, or required by the Scoping Report:  

i. Complete Drainage Report 
ii. Development of typical sections, grading plans, geometric alignments

iii. Bridge type/size/location studies, temporary structure requirements, staged bridge 
construction requirements

iv. Structural design, retaining wall design, noise wall design 
v. Guardrail length/layout

vi. Existing property lines
vii. Title and deed research

viii. Soil borings
ix. Cross sections with flow line elevations 
x. Ditch designs 

xi. Intersection design/configuration 
xii. Interchange design/configurations 

xiii. Pavement design 
xiv. Storm/sanitary sewer design
xv. Culvert design, identification of removal items

xvi. Quantity estimates
xvii. Pavement details/elevation tables

xviii. Preliminary traffic control plans to be maintained during construction 
xix. Coordinate railroad impacts  
xx. Coordinate ITS impacts and improvements 

xxi. Identify utility owners, records research, and begin utility coordination for 
Subsurface Utility Engineering (SUE) 

xxii. Continue documentation for environmental, cultural resource, and hazardous 
materials investigations, and obtain approvals 

xxiii. Hold ENN meeting (APPENDIX A) 
 

If additional right-of-way is needed, the following additional activities need to occur in order 
during Preliminary Design. 

i. Complete property survey  
ii. Based on the project footprint, cultural and biological resource impacts are 

identified and plans for avoidance or mitigation are prepared. 
iii. If there are right-of-way impacts, the PE will schedule a meeting with the 

NMDOT’s Right of Way Bureau and the Tribal/Local Public Agency Coordinator 
of North Region Design. 

iv. Begin Title Search and Title Reports 
 

2.  Phase 2 Deliverables 
Typically, preliminary design would require a final geotechnical report, a final drainage 
report, utility location and mapping, right-of-way design and legal descriptions, roadway 
plan and profiles, bridge and structure types and criteria, plan and profile sheets, a 
preliminary traffic control plan, a National Pollution Discharge Elimination System 
(NPDES) permit, and an engineer’s construction cost estimate.  
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The PE shall use the NMDOT format for plan sets with standard information to be 
completed to a level consistent with the design stage. For NMDOT series sheets standards 
please refer to the “Tribal/Local Public Agency Handbook”, 2019 or most current edition. 

 
c.  Phase III – Grade and Drain (60% Design) 

 
The engineer shall address all comments on the 30% complete Preliminary Design by City 
Staff, including but not limited to Complete Streets, Parks and Open Spaces, Land Use, Public 
Utilities, and SFMPO, as well as comments by the Bicycle and Pedestrian Advisory Committee 
and comments from the NMDOT review meeting. All of the components in the 30% 
Preliminary Design phase are further developed and designed to a greater level of detail. 
 
1. Phase III Activities 

i. Design drainage improvements 
ii. Finalize project footprint 

iii. Complete quantity schedules (if not included in the preliminary plans) and ensure 
they reflect computed design quantities 

iv. Prepare and submit design variance and/or exceptions (if applicable) 
v. Continue with environmental approvals 

vi. Continue right-of-way process 
vii. Develop preliminary traffic control plans including a suggested sequence of 

construction. 
viii. Submit engineer’s estimate 

ix. Prepare and submit draft contract book, including specifications, special provisions 
and Notice to Contractor (NTC) 

x. Incorporate ITS sheets, if necessary 
xi. Incorporate rail design or mitigation and coordinate rail agreements and special 

provisions, as required 
xii. Submit all Public Interest Findings (PIF) requests, if applicable 

xiii. Coordinate the Storm Water Pollution Prevention Plan (SWPPP) sheets and 
Temporary Erosion and Sediment Control Plan (TESCP) sheets with the City’s 
River and Watershed Manager (if the project’s disturbed area is greater than one 
acre) 

xiv. Begin Utility Relocation documentation (if applicable) for utility certification 

2. Phase III Deliverables
Submit to the City’s Project Manager the 60% design plan set for review at least 2 weeks in 
advance of review meeting. 

d.  Phase 1V - Plan-in-Hand (90% Design)
  

Comments from the 60% Design review meeting and Constructability Review, when 
applicable, are incorporated during the 90% Design phase. At 90% Design, the plans, 
quantities, and engineer’s estimate should be nearly complete. Only minor design changes 
should be occurring at (or after) this design phase. During the 90% Design phase, construction 
phasing layouts and construction signing, and striping plans are finalized, and project 
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certification requests are completed and requested from NMDOT’s North Region Design 
Coordinator or T/LPA Coordinator. 
 
1. Phase IV Activities 

i. Finalize plans  
ii. Finalize right-of-way coordination/certification  

iii. Finalize utilities coordination/certification  
iv. Finalize ITS coordination/certification  
v. Finalize railroad coordination/certification  

vi. Finalize environmental certification 
vii. Complete work zone checklist  

viii. Start plans, specifications, and estimates (PS&E) checklist  
ix. Finalize project cost estimate, including testing, construction management, and 

utility relocation when applicable  
x. Request Disadvantaged Business Enterprise Program (DBE) goal from the Region 

Coordinator, if applicable  
xi. Finalize project specifications and contract book, including all federal requirements

xii. If project-specific special provisions are required, those must be submitted to the 
NMDOT’s North Region Design Coordinator or T/LPA Coordinator for review and 
approval 

xiii. If project-specific Notice to Contractors (NTCs) are required, those must be 
submitted to the NMDOT’s North Region Design Coordinator or T/LPA 
Coordinator for review and approval 

2. Phase IV Deliverables
The 90% design plans shall include as appropriate: cover sheet, title sheet, typical roadway 
sections, quantity sheets, general notes, SWPPP Information sheet, TESCP sheets, plan 
and profile sheets, roadway, trail, interchange and intersection plans, structure placement 
sheets, special details, bridge plans and foundation recommendations, traffic control and 
detour plans, permanent signing and striping, signalization, lighting plans, grading plans, 
earthwork computations, landscape details and/or plans, incorporation of standard plans 
and those prepared by others, final detail estimate and proposal, supplemental 
specifications, notice to contractors, and special provisions as required and all other 
plans/specifications as may be required.

 
The 90% design plan set shall further include five (5) required NMDOT certifications. 
Environmental, ROW, Utility, Railroad, and Intelligent Transportation System (ITS) 
certifications must be submitted to City’s Project Administrator at least two (2) weeks prior 
the review meeting. 

 
e. Phase V - Plans, Specifications, and Estimate (PS&E) 

 
The PS&E phase incorporates the comments from the 90% Design review meeting and 
finalizes the plans, quantities, and engineer’s estimate. The contract book and specifications 
are complete, and all certifications are obtained prior to holding the PS&E review.
 
1. PS&E Deliverables 
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a. PS&E package (to be submitted to City Project Administrator at least one week before 
NMDOT’s annual deadline of June 1st)
i. 100% construction plans  

ii. Engineer’s opinion of probable cost 
iii. Contract book
iv. Environmental clearance and certification documentation 
v. SHPO’s concurrence 

vi. Right-of-way certification documentation 
vii. Utility certification documentation 

viii. ITS certification documentation 
ix. Railroad certification documentation 
x. Work zone checklist

xi. All other applicable maintenance agreements
xii. PS&E checklist

xiii. Approved Public Interest Findings (PIFs) and/or variances if applicable

b. Project Production Package (to be submitted to City Project Administrator at least one 
week before NMDOT’s annual deadline of June 15th)
i. Stamped and sealed construction plans  

ii. Engineer’s opinion of probable cost (including Construction Management if using 
federal funding to cover these expenses and utility relocation when applicable)  

iii. Contract book (may leave out wage decisions until ready to bid because they can 
change over time) 

iv. Environmental clearance and certification documentation, including signed 
environmental commitments sheet in the construction plans  

v. SHPO’s or THPO’s concurrence 
vi. Right-of-way certification documentation  

vii. Utility certification documentation  
viii. ITS certification documentation  

ix. Railroad certification documentation  
x. Work zone checklist  

xi. All other applicable maintenance agreements  
xii. Signed PS&E checklist 

xiii. Approved PIFs and/or variances if applicable  

f.    Phase VI - Construction Engineering and Management Services 
 
 Construction Engineering and Management Services begins when the City advertises, bids and 

awards the project. 
 
 Upon request, the PE shall review bids and/or offers and provide an opinion to the City’s 

Central Purchasing Office as to whether the bids and/or offers fully address the Invitation to 
Bid and/or Request for Proposals, and shall recommend selection of a bidder or offeror with 
written justification for that recommendation.  
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When a contract is awarded by the City in relation to the project, the PE shall fully execute and 
participate in the following tasks to implement the construction of the Project in conformance 
with the plans and specifications:  

 
1. Hold Transition Meeting with City Project Administrator and NMDOT/FHWA Staff 

to discuss the required project documentation, format for submittals, and procedures to 
be used to ensure adequate management of a federally-funded construction project. 

2. Hold Preconstruction Conference. 
3. Duties during construction: 

i. Daily documentation and maintain a project management diary
ii. Verify all construction activities and documentation meet NMDOT and federal 

standards and policies 
iii. Supervise activities for government and third-party inspectors and office 

personnel 
iv. Administer change orders in compliance with the change order provisions stated 

in the Tribal/Local Public Agency Handbook (current edition).
v. Coordinate all project activities 
vi. Maintain public relations
vii. Address all problems and/or concerns related to project designs and plans.
viii. Approve all project documentation and submittals (including source books, 

certificates of compliance, NPDES permits, payrolls, subcontracts, traffic control 
diary, quality control plan, and testing reports). 

ix. Enforce contractor’s compliance with contract requirements (i.e., Buy America, 
Disadvantaged Business Enterprise (DBE), EEO, traffic control/safety, etc.) 

x. Administer monthly progress payments
xi. Reject defective and/or non-compliant material and workmanship, in accordance 

with the contract 
xii. Interpret the plans and specifications 
xiii. Verify construction activities meet contractor schedule 
xiv. Designate a person familiar with Storm Water Pollution (SWPP) Plan Preparation 

and Maintenance to review the work of contractors and provide an opinion on 
compliance to the Public Works Director, when applicable. In order to be 
considered “familiar,” that person would need to have attended the Associated 
Contractors of New Mexico (ACNM) class “Storm Water Qualified Person” or 
equivalent. 

xv. Approve  the contractor’s Quality Control Plan per Section 902, Quality Control, 
of the NMDOT Standard Specifications at least two weeks prior to the start of 
any work being performed that requires QC testing for acceptance.  Once the 
Quality Control Plan is approved, PE shall verify that it is on file. 

xvi. Review and approve any proposed changes to the traffic control plan at least two 
weeks prior to implementation. Ensure the revisions have been designed in 
accordance with 23 CFR § 630 Subpart J – Work Zone Safety and Mobility and 
23 CFR § 630 Subpart K – Temporary Traffic Control Devices and are stamped 
by a current New Mexico Licensed Professional Engineer. If any part of the 
revised traffic control will be located on an NMDOT roadway, concurrence from 
the District Traffic Engineer is required prior to approval by the City project 
manager. Unapproved changes shall not be allowed in the field. 
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xvii. Ensure proper B2Gnow and LCPtracker reporting. 
xviii.  Review and approve progress payments. 
xix.    Prepare for Project Closure and Final Inspection. 

4.  Duties after construction 
 

 Prepare and submit the Final Package to NMDOT. 
 
 In all cases where the PE is responsible for acceptance of a deliverable, payment of 

invoices remains subject to acceptance by city staff pursuant to Section 3(D) above. 
 

2. Standard of Performance; Licenses 
A.    The Contractor does hereby accept its designation as a professional service, rendering services related 
to general engineering and construction management services for the City, as set forth in this Agreement.  
The Contractor represents that Contractor possesses the personnel, experience, and knowledge necessary 
to perform the services described under this Contract. 
 
B.    The Contractor agrees to obtain and maintain throughout the term of this Contract, all applicable 
professional and business licenses required by law, for itself, its employees, agents, representatives, and 
subcontractors.  

3. Compensation
A. The City shall pay to the Contractor in full payment for services satisfactorily performed as per 
Task Order, such compensation not to exceed five million dollars ($5,000,000), excluding gross receipts 
tax.  The New Mexico gross receipts tax levied on the amounts payable under this Contract totaling four 
hundred nine thousand three hundred seventy-five dollars ($409,375) shall be paid by the City to the 
Contractor.  The total amount payable to the Contractor under this Agreement, including gross 
receipts tax and expenses, shall not exceed five million four hundred nine thousand three hundred 
seventy-five dollars ($5,409,375). This amount is a maximum and not a guarantee that the work 
assigned to be performed by Contractor under this Contract shall equal the amount stated herein.  
The parties do not intend for the Contractor to continue to provide services without compensation 
when the total compensation amount is reached.  Contractor is responsible for notifying the City 
when the services provided under this Contract reach the total compensation amount.  In no event 
will the Contractor be paid for services provided in excess of the total compensation amount without 
this Contract being amended in writing prior to those services in excess of the total compensation 
amount being provided. 

B. Payment is subject to availability of funds pursuant to the Appropriations Paragraph set forth 
below and to any negotiations between the parties from year to year pursuant to Paragraph 1, Scope of 
Work, and to approval by the City.  All invoices MUST BE received by the City no later than thirty 30) 
days after the termination of the Fiscal Year in which the services were delivered.  Invoices received after 
such date WILL NOT BE PAID. 

C. Payment in future fiscal years is subject to availability of funds pursuant to the Appropriations 
Paragraph set forth below and to any negotiations between the parties from year to year pursuant to 
Paragraph 1, Scope of Work, and to approval by the City.  All invoices MUST BE received by the City 
no later than fifteen (15) days after the termination of the Fiscal Year in which the services were delivered.  
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Invoices received after such date WILL NOT BE PAID.)

D. Contractor must submit a detailed statement accounting for all services performed and expenses 
incurred.  If the City finds that the services are not acceptable, within thirty days after the date of receipt 
of written notice from the Contractor that payment is requested, it shall provide the Contractor a letter of 
exception explaining the defect or objection to the services, and outlining steps the Contractor may take 
to provide remedial action.  Upon certification by the City that the services have been received and 
accepted, payment shall be tendered to the Contractor within thirty days after the date of acceptance. If 
payment is made by mail, the payment shall be deemed tendered on the date it is postmarked.  
 
E. If the City fails to pay the contractor within twenty-one days after receipt of an undisputed request 
for payment, the City shall pay interest to the contractor beginning on the twenty-second day after payment 
was due, computed at one and one-half percent of the undisputed amount per month or fraction of a month 
until the payment is issued. If the City receives an improperly completed invoice, the City shall notify the 
sender of the invoice within seven days of receipt in what way the invoice is improperly completed, and 
the owner has no further duty to pay on the improperly completed invoice until it is resubmitted as 
complete.

F. Notice of Extended Payment Provision For Grant Funded Contracts. This contract allows the 
owner to make payment within 45 days after submission of an undisputed request for payment. 
 

4. Term
THIS CONTRACT SHALL NOT BECOME EFFECTIVE UNTIL APPROVED BY THE CITY.  This 

Contract shall terminate four (4) years from date of final signature unless terminated pursuant to paragraph 5 
(Termination) and paragraph 6 (Appropriations) in accordance with NMSA 1978, Sections 13-1-150 through 152. 

 
5. Termination 

A. Grounds. The City may terminate this Agreement for convenience or cause.  For contracts within 
their authority, the City Manager or their designee is authorized to provide the notice of termination, 
otherwise such notice of termination shall be provided by the Mayor or their designee as authorized by 
the Governing Body. The Contractor may only terminate this Agreement based upon the City’s uncured, 
material breach of this Agreement. 
B. Notice; City Opportunity to Cure.   

1)  The City shall give Contractor written notice of termination at least thirty (30) days prior 
to the intended date of termination.   
2) Contractor shall give City written notice of termination at least thirty (30) days prior to 
the intended date of termination, which notice shall (i) identify all the City’s material breaches of 
this Agreement upon which the termination is based and (ii) state what the City must do to cure 
such material breaches.  Contractor’s notice of termination shall only be effective (i) if the City 
does not cure all material breaches within the thirty (30) day notice period or (ii) in the case of 
material breaches that cannot be cured within thirty (30) days, the City does not, within the thirty 
(30) day notice period, notify the Contractor of its intent to cure and begin with due diligence to 
cure the material breach.  
3) Notwithstanding the foregoing, this Agreement may be terminated immediately upon 
written notice to the Contractor (i) if the Contractor becomes unable to perform the services 
contracted for, as determined by the City; (ii) if, during the term of this Agreement, the 
Contractor is suspended or debarred by the City; or (iii) the Agreement is terminated pursuant to 
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Paragraph 6, “Appropriations”, of this Agreement. 
C. Liability.  Except as otherwise expressly allowed or provided under this Agreement, the City’s 
sole liability upon termination shall be to pay for acceptable work performed prior to the Contractor’s 
receipt or issuance of a notice of termination; provided, however, that a notice of termination shall not 
nullify or otherwise affect either party’s liability for pre-termination defaults under or breaches of this 
Agreement. The Contractor shall submit an invoice for such work within thirty (30) days of receiving or 
sending the notice of termination. THIS PROVISION IS NOT EXCLUSIVE AND DOES NOT WAIVE 
THE CITY’S OTHER LEGAL RIGHTS AND REMEDIES CAUSED BY THE CONTRACTOR'S 
DEFAULT/BREACH OF THIS AGREEMENT.

6. Appropriations
The terms of this Contract are contingent upon sufficient appropriations and authorization being made by 

the Governing Body for the performance of this Contract.  If sufficient appropriations and authorization are not 
made by the Governing Body, this Contract shall terminate immediately upon written notice being given by the 
City to the Contractor. The City's decision as to whether sufficient appropriations are available shall be accepted 
by the Contractor and shall be final. If the City proposes an amendment to the Contract to unilaterally reduce 
funding, the Contractor shall have the option to terminate the Contract or to agree to the reduced funding, within 
thirty (30) days of receipt of the proposed amendment. 

7. Status of Contractor
The Contractor and its agents and employees are independent contractors performing professional services 

for the City and are not employees of the City. The Contractor and its agents and employees shall not accrue 
leave, retirement, insurance, bonding, use of City vehicles, or any other benefits afforded to employees of the 
City as a result of this Contract.  The Contractor acknowledges that all sums received hereunder are reportable by 
the Contractor for tax purposes, including without limitation, self-employment and business income tax.  The 
Contractor agrees not to purport to bind the City unless the Contractor has express written authority to do so, and 
then only within the strict limits of that authority. 

 
8. Assignment 

The Contractor shall not assign or transfer any interest in this Contract or assign any claims for money 
due or to become due under this Contract without the prior written approval of the City. 

 
9. Subcontracting

The Contractor shall not subcontract any portion of the services to be performed under this Contract
without the prior written approval of the City. No such subcontract shall relieve the primary Contractor from its 
obligations and liabilities under this Contract, nor shall any subcontract obligate direct payment from the City. 

10. Release 
Final payment of the amounts due under this Contract shall operate as a release of the City, its officers 

and employees from all liabilities, claims and obligations whatsoever arising from or under this Contract.   

11. Confidentiality 
Any confidential information provided to or developed by the Contractor in the performance of this 

Contract shall be kept confidential and shall not be made available to any individual or organization by the 
Contractor without the prior written approval of the City.  
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12. Product of Service -- Copyright
All materials developed or acquired by the Contractor under this Contract shall become the property of 

the City and shall be delivered to the City no later than the termination date of this Contract.  Nothing developed 
or produced, in whole or in part, by the Contractor under this Contract shall be the subject of an application for 
copyright or other claim of ownership by or on behalf of the Contractor. 

 
13. Conflict of Interest; Governmental Conduct Act

A. The Contractor represents and warrants that it presently has no interest and, during the term of this 
Contract, shall not acquire any interest, direct or indirect, which would conflict in any manner or degree 
with the performance or services required under the Contract.   

B. The Contractor further represents and warrants that it has complied with, and, during the term of 
this Contract, will continue to comply with, and that this Contract complies with all applicable provisions 
of the Governmental Conduct Act, Chapter 10, Article 16 NMSA 1978.   
 
C. Contractor’s representations and warranties in Paragraphs A and B of this Article are material 
representations of fact upon which the City relied when this Contract was entered into by the parties.  
Contractor shall provide immediate written notice to the City if, at any time during the term of this 
Contract, Contractor learns that Contractor’s representations and warranties in Paragraphs A and B of this 
Article were erroneous on the effective date of this Contract or have become erroneous by reason of new 
or changed circumstances. If it is later determined that Contractor’s representations and warranties in 
Paragraphs A and B of this Article were erroneous on the effective date of this Contract or have become 
erroneous by reason of new or changed circumstances, in addition to other remedies available to the City
and notwithstanding anything in the Contract to the contrary, the City may immediately terminate the 
Contract. 
 
D. All terms defined in the Governmental Conduct Act have the same meaning in this section.

14. Amendment 
A. This Agreement shall not be altered, changed, or amended except by instrument in writing 
executed by the parties hereto and all other required signatories. 
 
B. If the City proposes an amendment to the Contract to unilaterally reduce funding due to budget or 
other considerations, the Contractor shall, within thirty (30) days of receipt of the proposed Amendment, 
have the option to terminate the Contract, pursuant to the termination provisions as set forth in Article 4 
herein, or to agree to the reduced funding. 
 

15. Entire Agreement.
This Agreement, together with any other documents incorporated herein by reference and all related 

Exhibits and Schedules constitutes the sole and entire agreement of the Parties with respect to the subject matter 
of this Agreement, and supersedes all prior and contemporaneous understandings, agreements, representations, 
and warranties, both written and oral, with respect to the subject matter. In the event of any inconsistency between 
the statements in the body of this Agreement, and the related Exhibits and Schedules, the statements in the body 
of this Agreement shall control. 
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16. Merger
This Contract incorporates all the Agreements, covenants and understandings between the parties hereto 

concerning the subject matter hereof, and all such covenants, agreements, and understandings have been merged 
into this written contract.  

 

All terms and conditions of the RFP #24001 On-Call General Engineering Services for Roadway, 
Trail, Bridge, Drainage, Facility, Utility and Traffic Design and the Contractor’s response to such 
document(s) are incorporated herein by reference and is included in the order of precedence.   

 
No prior Agreement or understanding, oral or otherwise, of the parties or their agents shall be valid or 

enforceable unless embodied in this Contract. 
 

17. Penalties for violation of law
NMSA 1978, sections 13-1-28 through 13-1-199, imposes civil and criminal penalties for its violation.  In 

addition, the New Mexico criminal statutes impose felony penalties for illegal bribes, gratuities, and kickbacks. 

18. Equal Opportunity Compliance
The Contractor agrees to abide by all federal and state laws and rules and regulations, and Santa Fe City 

Code, pertaining to equal employment opportunity.  In accordance with all such laws of the State of New Mexico, 
the Contractor assures that no person in the United States shall, on the grounds of race, religion, color, national 
origin, ancestry, sex, age, physical or mental handicap, or serious medical condition, spousal affiliation, sexual 
orientation or gender identity, be excluded from employment with or participation in, be denied the benefits of, 
or be otherwise subjected to discrimination under any program or activity performed under this Contract.  If 
Contractor is found not to be in compliance with these requirements during the life of this Contract, Contractor 
agrees to take appropriate steps to correct these deficiencies. 

 
19. Applicable Law  
The laws of the State of New Mexico shall govern this Contract, without giving effect to its choice of law 
provisions.  Venue shall be proper only in a New Mexico court of competent jurisdiction in accordance with 
NMSA 1978, section 38-3-2.  By execution of this Contract, Contractor acknowledges and agrees to the 
jurisdiction of the courts of the State of New Mexico over any and all lawsuits arising under or out of any term 
of this Contract. 

20. Workers Compensation 
The Contractor agrees to comply with state laws and rules applicable to workers compensation benefits 

for its employees. If the Contractor fails to comply with the Workers Compensation Act and applicable rules 
when required to do so, this Contract may be terminated by the City. 

 
21. Professional Liability Insurance

Contractor shall maintain professional liability insurance throughout the term of this Contract providing a 
minimum coverage in the amount required under the New Mexico Tort Claims Act. The Contractor shall furnish 
the City with proof of insurance of Contractor's compliance with the provisions of this section as a condition prior 
to performing services under this Contract.  
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22. Other Insurance
If the services contemplated under this Contract will be performed on or in City facilities or property, 

Contractor shall maintain in force during the entire term of this Contract, the following insurance coverage(s), 
naming the City as additional insured. 

A. Commercial General Liability insurance shall be written on an occurrence basis and be a broad 
as ISO Form CG 00 01 with limits not less than $2,000,000 per occurrence and $2,000,000 in the 
aggregate for claims against bodily injury, personal and advertising injury, and property damage.  Said 
policy shall include broad form Contractual Liability coverage and be endorsed to name the City of 
Santa Fe their officials, officers, employees, and agents as additional insureds. 

B. Business Automobile Liability insurance for all owned, non-owned automobiles, with a 
combined single limit not less than $1,000,000 per accident. 
  
C. Broader Coverage and Limits. The insurance requirements under this Contract shall be the 
greater of (1) the minimum coverage and limits specified in this Contract, or (2) the broader coverage 
and maximum limits of coverage of any insurance policy or proceeds available to the Named Insured. It 
is agreed that these insurance requirements shall not in any way act to reduce coverage that is broader or 
that includes higher limits than the minimums required herein. No representation is made that the 
minimum insurance requirements of this Contract are sufficient to cover the obligations of Contractor 
hereunder. 
 
D. Contractor shall maintain the above insurance for the term of this Contract and name the City as 
an additional insured and provide for 30 days cancellation notice on any Certificate of Insurance form 
furnished by Contractor.  Such certificate shall also specifically state the coverage provided under the 
policy is primary over any other valid and collectible insurance and provide a waiver of subrogation.            
 

23. Records and Financial Audit
The Contractor shall maintain detailed time and expenditure records that indicate the date; time, nature 

and cost of services rendered during the Contract’s term and effect and retain them for a period of three (3) years 
from the date of final payment under this Contract.  The records shall be subject to inspection by the City.  The 
City shall have the right to audit billings both before and after payment.  Payment under this Contract shall not 
foreclose the right of the City to recover excessive or illegal payments. 

 
24. Indemnification

The Contractor shall defend, indemnify and hold harmless the City from all actions, proceeding, claims, 
demands, costs, damages, attorneys’ fees and all other liabilities and expenses of any kind from any source which 
may arise out of the performance of this Contract, caused by the negligent act or failure to act of the Contractor, 
its officers, employees, servants, subcontractors or agents, or if caused by the actions of any client of the 
Contractor resulting in injury or damage to persons or property during the time when the Contractor or any officer, 
agent, employee, servant or subcontractor thereof has or is performing services pursuant to this Contract.  If any 
action, suit or proceeding related to the services performed by the Contractor or any officer, agent, employee, 
servant or subcontractor under this Contract is brought against the Contractor, the Contractor shall, as soon as 
practicable but no later than two (2) days after it receives notice thereof, notify the legal counsel of the City. 
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25. New Mexico Tort Claims Act 
Any liability incurred by the City of Santa Fe in connection with this Contract is subject to the immunities 

and limitations of the New Mexico Tort Claims Act, Section 41-4-1, et. seq. NMSA 1978, as amended. The City 
and its “public employees” as defined in the New Mexico Tort Claims Act, do not waive sovereign immunity, do 
not waive any defense and do not waive any limitation of liability pursuant to law. No provision in this Contract
modifies or waives any provision of the New Mexico Tort Claims Act.  

26. Invalid Term or Condition 
If any term or condition of this Contract shall be held invalid or unenforceable, the remainder of this 

Contract shall not be affected and shall be valid and enforceable.
 

27. Enforcement of Contract
A party's failure to require strict performance of any provision of this Contract shall not waive or diminish 

that party's right thereafter to demand strict compliance with that or any other provision. No waiver by a party of 
any of its rights under this Contract shall be effective unless express and in writing, and no effective waiver by a 
party of any of its rights shall be effective to waive any other rights. 

28. Notices 
Any notice required to be given to either party by this Contract shall be in writing and shall be delivered 

in person, by courier service or by U.S. mail, either first class or certified, return receipt requested, postage 
prepaid, as follows: 

 
To the City: Regina Wheeler, Public Works Department Director, City of Santa Fe, P.O. Box  
          909 Santa Fe, NM 87504-0909, rawheeler@santafenm.gov. 
 
To the Contractor: Jonathan Peña, PE, Albuquerque Operations Manager, WHPacific, Inc., 6501 
Americas Parkway NE Suite 400, Albuquerque, NM 87110, Jonathan.Pena@nv5.com. 

29. Authority 
If Contractor is other than a natural person, the individual(s) signing this Contract on behalf of Contractor 

represents and warrants that he or she has the power and authority to bind Contractor, and that no further action, 
resolution, or approval from Contractor is necessary to enter a binding contract.  

 
30. Non-Collusion

In signing this Agreement, the Contractor certifies the Contractor has not, either directly or indirectly, 
entered into action in restraint of free competitive bidding in connection with this offer submitted to the City’s 
Chief Procurement Officer. 

31. Default/Breach
In case of Default and/or Breach by the Contractor, for any reason whatsoever, the City may procure the 

goods or services from another source and hold the Contractor responsible for any resulting excess costs and/or 
damages, including but not limited to, direct damages, indirect damages, consequential damages, special damages, 
and the City may also seek all other remedies under the terms of this Agreement and under law or equity. 

32. Equitable Remedies
The Contractor acknowledges that its failure to comply with any provision of this Agreement will cause 

the City irrevocable harm and that a remedy at law for such a failure would be an inadequate remedy for the City, 
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and the Contractor consents to the City ’s obtaining from a court of competent jurisdiction, specific performance, 
or injunction, or any other equitable relief in order to enforce such compliance. The City’s rights to obtain 
equitable relief pursuant to this Agreement shall be in addition to, and not in lieu of, any other remedy that the 
City may have under applicable law, including, but not limited to, monetary damages. 

33. Default and Force Majeure 
The City reserves the right to cancel all, or any part of any orders placed under this Agreement without 

cost to the City, if the Contractor fails to meet the provisions of this Agreement and, except as otherwise provided 
herein, to hold the Contractor liable for any excess cost occasioned by the City due to the Contractor's default. 
The Contractor shall not be liable for any excess costs if failure to perform the order arises out of causes beyond 
the control and without the fault or negligence of the Contractor; such causes include, but are not restricted to, 
acts of God or the public enemy, acts of the State or Federal Government, fires, floods, epidemics, quarantine 
restrictions, strikes, freight embargoes, unusually severe weather and defaults of subcontractors due to any of the 
above, unless the City shall determine that the supplies or services to be furnished by the subcontractor were 
obtainable from other sources in sufficient time to permit the Contractor to meet the required delivery scheduled. 
The rights and remedies of the City provided in this Clause shall not be exclusive and are in addition to any other 
rights now being provided by law or under this Agreement. 
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IN WITNESS WHEREOF, the Parties have executed this Contract as of the date of the signature by the required 
approval authorities below. 

CITY OF SANTA FE: CONTRACTOR:      
                                                                                    WHPacific, Inc 
 
___________________________   ____________________________ 
ALAN WEBBER, CITY MAYOR   , PE 

ALBUQUERQUE OPERATIONS MANAGER
 

DATE: ______________________                            DATE: ______________________    

CRS#: 03-122525-00-0 

Registration #: __________ 

ATTEST:
 
___________________________   
GERALYN CARDENAS 
INTERIM CITY CLERK
 
 
CITY ATTORNEY’S OFFICE:

___________________________________ 
MARCOS MARTINEZ 
SENIOR ASSISTANT CITY ATTORNEY

APPROVED FOR FINANCES: 

_________________________________ 
EMILY OSTER, FINANCE DIRECTOR 

  

GB MTG 08/14/2024

Alan Webber (Aug 19, 2024 17:04 MDT)

Aug 19, 2024

https://na2.documents.adobe.com/verifier?tx=CBJCHBCAABAAuhQnzViLWrnnrIDxfY9NRqrHbg4IsSr1
https://na2.documents.adobe.com/verifier?tx=CBJCHBCAABAA2aXVXXQTEai3Aw64jjOHG0y5mM5QTUHw
https://na2.documents.adobe.com/verifier?tx=CBJCHBCAABAA2aXVXXQTEai3Aw64jjOHG0y5mM5QTUHw
https://na2.documents.adobe.com/verifier?tx=CBJCHBCAABAA2aXVXXQTEai3Aw64jjOHG0y5mM5QTUHw
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APPENDIX A 
 

EARLY NEIGHBORHOOD NOTIFICATION 
 
Early Neighborhood Notification (ENN) Applicability to City Capital Improvement Projects 
 
ENN is required for certain types of city capital improvement projects requiring review by the governing body as follows:

(i) facility plans for municipal facilities or services, including wastewater, solid waste, potable water and airport 
facilities; 

(ii) new projects or projects to expand or extend service to new service areas included in the capital improvement 
plan or general plan ; 

(iii) any new road construction or reconstruction of an existing road that materially expands capacity; and 
       (iv)        projects funded out of capital impact fee funds. 
       (v)        any new park or reconstruction or expansion of an existing park that exceeds one acre in size or one    
               hundred and fifty thousand dollars ($150,000) in cost; construction of a new building or structure at a park or    
        placement of new lighting at a park that exceeds one hundred and fifty thousand dollars ($150,000) in cost. 
 
The following types of capital improvement projects do not require ENN: 

(i) replacement , repair or maintenance of underground facilities where such activity does not represent a material 
expansion of existing facilities; 

(ii) road maintenance, repair, surfacing or resurfacing, striping, curb and gutter or sidewalk repair or 
maintenance, sign maintenance, signal repair, shoulder work, bridge or culvert maintenance work; and 

(iii) special assessment districts covered by state law or city ordinance. 

Summary Notices to Meet ENN Guidelines (not all of the agencies may be needed for every project): 

20 days in advance: 
Project Consultants submit to City Project Administrator Meeting Notice Letter for review and 
Approval. 

15 days in advance: 
City Project Administrator 
Email: to Santa Fe City Council members and the mayor, Santa Fe MPO staff, City of Santa Fe Parks and Recreation 
Department, BPAC members, City of Santa Fe Land Use Department, interested individuals, neighboring condominium / 
apartment associations and neighborhood associations  

City PrimeGov: Post notice of ENN meeting on PrimeGov 
 
Social Media: City’s Facebook – Coordinate with Community Engagement Department’s Communications Manager 
                                              (505) 469-0946 
  
Project Consultants 
 
Mail:          Meeting notice (first class mail) to property owners and physical addresses within 300' of project boundary 
and neighborhood associations within 300' of project boundary 
 
Posters:  At least (1) (preferably 2, but subject to availability) 4'x5' City of Santa Fe Notification Board   
 
Newspaper: Display advertisement in a local daily newspaper of general circulation stating the date, time and place of 
the public hearing 
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City Project Administrator

Contacts: 

OPTIONAL: One week in advance: 
Email: to Santa Fe City Council members and mayor, Santa Fe MPO staff, City of Santa Fe Parks and Recreation 
Department, BTAC members, City of Santa Fe Land Use Department, interested individuals, neighboring condominium or 
apartment associations and neighborhood associations  

OPTIONAL: One day in advance:
Email: to Santa Fe City Council members and mayor, Santa Fe MPO staff, City of Santa Fe Parks and Recreation 
Department, BTAC members, City of Santa Fe land Use Department, interested individuals, neighboring condominium or 
apartment associations and neighborhood associations  

Additional References 
 

 
 
 

Section 14-3.1(F) of the Santa Fe City Code for a complete representation of all regulations 
pertaining to Early Neighborhood Notification 



Jul 24, 2024

JoAnn Lovato Montano (Jul 24, 2024 17:06 MDT)
JoAnn Lovato Montano Jul 24, 2024

Procure via RFP

https://na2.documents.adobe.com/verifier?tx=CBJCHBCAABAAuhQnzViLWrnnrIDxfY9NRqrHbg4IsSr1
https://na2.documents.adobe.com/verifier?tx=CBJCHBCAABAAuhQnzViLWrnnrIDxfY9NRqrHbg4IsSr1


JoAnn Lovato Montano (Jul 24, 2024 17:06 MDT)
JoAnn Lovato Montano Jul 24, 2024Procurement Manager

https://na2.documents.adobe.com/verifier?tx=CBJCHBCAABAAuhQnzViLWrnnrIDxfY9NRqrHbg4IsSr1






Signature:
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XAVIER VIGIL (Aug 19, 2024 16:42 MDT)

xivigil@santafenm.gov
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